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(i) 


QUESTIONS PRESENTED 


1. The first question presented is whether the District Court erred 
in refusing to admit into evidence proferred motor vehicle regulations 
relative to a driver's duty to exercise due care so as to avoid colliding 
with a pedestrian, and relative to execution of a backing movement by a 


driver in a negligence action in which a pedestrian (appellant) sustains 


injuries when a driver (appellee) backed his vehicle. 


2. The second question presented is whether it was error of the 
District Court to\admit into evidence traffic regulations relative to right 


of way when no question of right of way existed. 


3. The third question presented is whether it was error for the 
District Court to include in its charge an instruction on unavoidable 


accident when unavoidable accident was not in the case. 


4. The fourth question presented is whether a verdict should not 
be set aside when the jury fails to be bound by the Court's instruction on 
matters of law. 


5. The fifth question presented is whether a compromise verdict 
should not be set aside as a matter of law. 


6. The sixth question presented is whether the District Court erred 
in refusing to consider the questions of law raised by appellant in support 


of its motion for new trial. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 
ARGUMENT 


I. A VERDICT FOR APPELLANT IN A PERSONAL | 
INJURY ACTION WHICH IS LIMITED TO MEDICA 
EXPENSES AND ASSOCIATED ITEMS, AND WHIC 
FAILS TO AWARD DAMAGES FOR PAIN AND SUF 
FERING, IS IN CONTRAVENTION OF THE INSTRUC- 
TIONS OF THE COURT, AND IS INVALID AS A T- 
TER OF LAW. ON THE UNDISPUTED EVIDENCE 
THE JURY WAS REQUIRED TO MAKE SOME AWARD 
FOR PAIN AND SUFFERING ate 


THE VERDICT FOR APPELLANT HEREIN WAS IN 
EFFECT A COMPROMISE VERDICT WHICH SHOULD 

BE SET ASIDE AS A MATTER OF LAW. MANIFESTLY 
THE FAILURE TO AWARD DAMAGES IN SOME AMOUNT 


FOR PAIN AND SUFFERING AND THE INDISPUTABLE 
INJURIES COULD ONLY HAVE RESULTED FROM MIS- 
TAKE OR COMPROMISE .......++-++- jpcee 


THE COURT ERRED IN ITS RULING ON THE ADMIS- 
SIBILITY OF PERTINENT TRAFFIC AND oT OF 62 
VEHICLE REGULATIONS OF THE DISTRICT OF CO- 
LUMBIA, DEPRIVING APPELLANT OF THE AFFIRM- 
ATIVE EFFECT OF THE REGULATIONS AND ALSO 
DEPRIVING HER OF THE PRESUMPTION OF APPEL- 
LEE'S NEGLIGENCE FOR A VIOLATION OF THE /|RE- 
GULATIONS pees tace 


THE COURT ERRED IN CHARGING THE JURY on 
UNAVOIDABLE ACCIDENT 


THE COURT ERRED IN REFUSING TO CONSIDER’ 
THE QUESTIONS OF LAW PRESENTED BY APPE, 
UPON ITS MOTION FOR A NEW TRIAL 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of this Court is conferred by 28 U.S.C. Sec. 1291. 
The jurisdiction of the District Court was based on 11 D.C. Code 306. 


STATEMENT OF THE CASE 


Appellant's complaint sought damages from both appellees for 
bodily injury to appellant, Catherine McCloskey, caused by the negligent 
operation of a motor vehicle owned by appellee, Ruth Kane, and operated 
by appellee, James P. Kane, Jr. (J.A. 1) "Appellee" as hereinafter used 
will have reference solely to the male appellee, James P. Kane, Jr. 


The injuries to appellant, a pedestrian, resulted from her being 
struck by a motor vehicle operated by appellee on March 29, 1956. 
Appellant was walking in a southerly direction on 17th Street, N.W. and 
when in the 800 block thereof attempted to cross 17th Street in an easterly 
direction to the loading platform of the southbound streetcar. (J.A. 3-4) 
The said loading platform is so located that it cannot be reached from 
the pedestrian's crosswalk. Appellant stepped from the curb of 17th 
Street toward the platform from a space between two parked automobiles. 
The space measured approximately a car length. (J.A. 4) Appellant 
stepped from the curb, proceeded 3 to 4 feet forward to observe the 
condition of traffic before making her way to the north end of the afore- 
said loading platform. (J.A.4-5) While waiting for a halt in the flow of 
traffic between the parked cars, the car to her right, being in the control 
of appellee, started into reverse motion without warning of any kind, and 


struck appellant. 


Appellant sustained severe, painful and permanent injuries, namely, 
an impacted fracture of the neck of the left femur, requiring surgery and 
permanent fixation of four pins in the fractured area. (J.A. 6-7) 


Appellant incurred "approximately $2000.00" in special damages. (J.A. 5) 


On direct examination, appellant was asked and answered questions as 
follows: 


BY MR. BULMAN: 
Q. What is the total, Miss McCloskey ? 


A. Iam afraid in this total compilation I have added 
all the meals to it. I have $2,099.13. Taking off about half 
of the $276, it would be, I should say, approximately $2,000. 


3 


Q. Are these all the checks, Miss McCloskey? 
A. I gave them to you. | 
Q. What is the name of your regular doctor, 
Miss McCloskey ? 
A. Dr. Frank Williman, | 


MR. BULMAN: Mr. Welch doesn't question the 
bills, Your Honor. | 


MR. WELCH: I have seen them, Your Honor, 


MR. BULMAN: And I think if we just put one 
number for them. 


THE COURT: They may be marked as Plaintiff's 
Exhibit 2. 


MR. BULMAN: I would like to offer them in | 
evidence, Your Honor. 


THE COURT: They will be admitted. 


At the conclusion of appellee's case, appellant's requests to read 
to the jury pertinent traffic regulations were denied, (LA. 15) and 
appellee's request to read an inapplicable regulation was granted. 

In its charge to the jury the Court instructed upon’ unavoidable 
accident (J.A. 21), an issue not in the pleadings, not presented by 
the evidence, not raised as a defense, and an instruction not prayed for. 


| 
The jury returned a verdict for appellant in the amount of $2,000.00 


? 


the figure given to the jury as the amount of appellant's special damages 
(JA 30-1) In returning such an award, the jury failed to follow the Court's 
guidance on a question of law. (J.A. 24-25) In its instruction on damages, 
the Court said: (J.A. 24-25) 


In arriving at an award to her, if you find in her behalf, 
of such sum as will reasonably compensate her, you should 
give a value to the pain, the discomfort, the physical suffer- 
ing and mental worry which she has endured or will reason- 
ably suffer in the future from these injuries. You are 
informed that the law permits recovery not only for physical 
pain and suffering, but also for mental pain and suffering 
which arise out of the physical injury, and which depend upon 
the extent, character and probable injury, and which depend 
upon the extent, character and probable duration of the 


4 


injury . . . | while the amount of your verdict is left to 
your sound discretion, your award, if you find for the 
plaintiff, must be just and reasonable and must be based 
upon the evidence introduced . . . I have instructed you 
on the subject of the measure of damages in this action 
because it is my duty to instruct you as to all of the law 
that may become pertinent in your deliberations. . . 


The jury returned with a verdict for appellant of $2,000.00, 
the amount of the special damages. Such was the trial record. 


Appellant's motion for a new trial was timely filed. Supplemental 


grounds in amplification of appellant's motion, together with points and 


authorities fully explaining appellant's position were also filed and served 
upon Counsel for appellees prior to the hearing on the motion (J.A. 31-39) 
The Court refused to hear argument on the question of law raised by 
appeliant or to consider the memorandum of points and authorities in 

its entirety (J.A. 39-46). 


In appellant's view, the following aspects of the entire record are 
salient: 


1. The Court’s rulings on the admissability of proferred traffic 
regulations and its erroneous instructions on unavoidable accident caused 
confusion in the minds of the jurors resulting in a compromise verdict; 


2. The jury failed to be bound by the Court's instructions on 
matters of law. 


3. The Court erred in refusing to consider substantial questions 
of law raised in appellant's memorandum of points and authorities and 
further erred in foreclosing argument on such questions at the hearing 
on the motion for new trial. 


STATUTES INVOLVED 


The following Traffic and Motor Vehicle Regula ons for the 
District of Columbia are pertinent: 


Sec. 54. Drivers to Exercise Due Care. 


Notwithstanding the foregoing provisions of this Article, 
every driver of a vehicle shall exercise due care to avoid 
colliding with any pedestrian upon any roadway and shall 
give warning by sounding the horn when necessary and shall 
exercise proper precaution upon observing any child or any 
confused or incapacitated person upon a roadway, 


Sec. 109. Limitations on Backing. 


The driver of a vehicle shall not back the same unless 
such movement can be made with reasonable safety and 
without interfering with other traffic. 


Sec. 53. Crossing at Other Than Crosswalks. 


Every pedestrian crossing a roadway at any point other 
than within a marked crosswalk or within an unmarked 


crosswalk at an intersection shall yield the right-of-way 
to all vehicles upon the roadway. 


STATEMENT OF POINTS 


1. A verdict which is manifestly a compromise verdict should be 
set aside as a matter of law. 


2. A verdict which indicates that the jury failed to follow the 
Court's instruction on the law is invalid and should be set aside as a 


matter of law. 


3. A verdict for appellant in a personal injury action which is 
limited to the unchallenged special damages and which fails to award 
damages for the injury sustained and the pain and suffering incident 
thereto is invalid as a matter of law. 


4. The Court erred in instructing the jury on unavoidable accident. 


5. The Court erred in its rulings on the admissibility of proffered 
traffic regulations. 


6. The Court erred in refusing to consider questions of law raised 
by appellant in its motion for a new trial. 


7. The Court abused its discretion in denying appellant's motion 
for a new trial. 


SUMMARY OF ARGUMENT 
I 


The jury having found that appellant was injured as the direct and 


proximate cause of appellee's negligence, it became its duty to follow 


the Court's instructions on the law of damages and to consider in its 
award to appellant her expenses, her injury and the attendant pain and 
suffering. The jury in returning a verdict for appellant in the amount 
of her special damages failed to make any award for appellant's injury 
and the attendant pain and suffering. In so failing the jury acted in con- 
travention to the instruction of the Court that if the jury should find for 


7 


appellant then it must consider as elements of her damage her pain and 
suffering. The jury was bound to follow the Court's instructions on the 

law. It failed to do so and its verdict should be set aside as a matter of 
law. 


| 
| 
0 | 
| 


The correspondence of the verdict to the appellant's special damages 
compels the conclusion that the verdict was a compromise verdict. The 
amount of the verdict strongly suggests the probability that some of the 
jurors thought appellee liable and some did not, and that the verdict that 
was returned reflects an agreement between those jurors who thought 
appellee liable, to a reduction of the amount of the award to its present 
inadequate amount, in return for a finding of liability i those jurors who 
thought appellee was not liable. Thus the issues of liability and amount 
of damages were interwoven and a compromise verdict resulted. A com- 
promise verdict, as a mistaken verdict, is clearly invalid and should be set 
aside as a matter of law. | 

I | 


| 
The Court erred in not admitting into evidence appellant's proffered 


Motor Vehicle Regulations, Sec. 54, pertaining to colliding with pedestrians 
and Sec. 109, regulating backing of a vehicle. This error deprived appellant 
of the affirmative effect of the regulations in a pedestrian-automobile col- 

lision and also of the presumption of appellee's negligence from a violation 


of these regulations. 


The Court likewise erred in admitting Sec. 53 with regard to right 
of way which was not involved between appellant-pedestrian and appellee's 
standing vehicle. The errors in the Court's rulings, as aforesaid, were 
not harmless nor were they cured by the jury's verdict for appellant as 
that verdict was a compromise and invalid as a matter of law. 


IV 


The Court erred in instructing the jury on unavoidable accident. 

Unavoidable accident did not appear in the pleadings, was not raised as 

a defense, did not arise out of the facts, and no instruction relating thereto 
was prayed for. To include an instruction on unavoidable accident was to 
present an issue for jury consideration not developed in the evidence. It 
was wholly gratuitous, compounded the confusion referred to herein, and 
influenced the rendering of a compromise verdict. The erroneous instruc- 
tion was not harmless and was not cured by the verdict, as that verdict 


was a compromise and therefore invalid as a matter of law. 


Vv 


The Court erred in refusing to consider appellant's supplemental 
points and authorities in support of her motion for a new trial. 


The motion having been timely filed and the supplemental memoran- 
dum merely being an amplification of the points there raised, both were 
properly before the Court which consequently abused its discretion in 
refusing to consider the supplemental memorandum or counsel's argu- 
ments on its subject matter. 


ARGUMENT 
I 


A VERDICT FOR APPELLANT IN A PERSONAL INJURY ACTION WHICH 
IS LIMITED TO| MEDICAL EXPENSES AND ASSOCIATED ITEMS, AND 
WHICH FAILS TO AWARD DAMAGES FOR PAIN AND SUFFERING, IS IN 
CONTRAVENTION OF THE INSTRUCTIONS OF THE COURT, AND IS IN- 
VALID AS A MATTER OF LAW. ON THE UNDISPUTED EVIDENCE THE 
JURY WAS REQUIRED TO MAKE SOME AWARD FOR PAIN AND SUFFER- 
ING. 


On the undisputed evidence appellant sustained an impacted fracture 
of the neck of the left femur requiring hospitalization and surgery which 
involved the permanent fixation of four pins in the upper portion of the 


left femur as a result of being struck by appellee, James P. Kane, Jr. 
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(J.A. 6-7) Moreover, the uncontradicted testimony revealed appellant 
is still the subject of pain and suffering and is lacking in that degree of 
vigor characteristic of her before the accident of March 29, 1956. 

The jury returned a verdict for appellant in the amount of her 
special damages, namely, $2,000.00, (J.A. 30-1) failing utterly thereby 
to make any award for appellant's pain and suffering, and in so failing 
acted in contravention to the instruction of the Court that if the jury 
should find for the appellant then it must consider as elements of her 


| 
damage her pain and suffering. (J.A. 24-25) | 


Clearly, once the jury found appellant was injured as the direct 


and proximate result of appellee Kane's negligence, it was the duty of 
the jury to be bound by the law and to compensate appellant for her pain 
and suffering as well as for her out of pocket expenses, Thus, in Reis- 
berg v. Walters, 11 F.2d 595, a personal injury case in which appellant 
was not compensated for pain and suffering, and in which the trial court 
| 
denied his motion for new trial, the Sixth Circuit Court of Appeals held: 
"The inadequacy of the verdict gives rise to an inescapable 
inference that the jury failed to consider elements of specific 
damage and included in its award nothing at all for physical 
pain and suffering which, under the undisputed evidence, was 
severe. ... Inthe present case, even though substantial 
damages were awarded, nevertheless, in respect ito elements 
of damage that were proved and remained unchallenged through- 
out the trial, the jury failed in its duty to consider them, and 
for the most important element of damage, i.e., the plaintiff's 


hysical pain and sufferi it is clear that the jury awarded 
no compensation or, at best, that which was merely nominal 


and so avoided the performance of its positive duty and abused 

its power." (Emphasis added) ! 

In the instant case it is clear that the jury failed to perform its 
positive duty and abused its power. Having found for appellant it was 
required to make some award for pain and suffering. it is no answer 
to assert as appellee has that "it is always difficult to get less than you 
want."" (J. A. 49) What is involved is not a matter of sympathy or avarice 
but a matter of law. The most important element of the injured party is 
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damages being pain and suffering which the law says is compensable. 
(JA32-39) Nor is it merely a matter of disagreeing with the jury's 
verdict. This was)a verdict arrived at in utter disregard of the Court's 
instructions on damages.(J.A.24-25) When a verdict manifests that the 
jury has not followed the Court's instructions, a party adversely affected 
by the jury's breach of duty may move for a new trial; and on the motion 
the trial court is under a positive duty to grant appropriate relief to such 


a party and its refusal to do so is reviewable. 6 Moore's Federal Practice 
(2d Ed. 1959) 59.08 (4). Appellant asks this Court to consider the holding 
of the U.S. Court of Appeals of the Eighth Circuit, in United Press Ass'ns. 
v. National Paper Ass'n., 254 Fed. 284, a case in which an inadequate 


award was made to plaintiff and plaintiff's motion for new trial was denied. 
The Eighth Circuit: Court after finding it was an abuse of discretion to 
deny plaintiff's motion for a new trial stated: 
"The jury not only disregarded the undisputed evidence in the 

case but also the charge of the court." 
The granting of a new trial is not a matter of discretion but a matter of 
right when a finding of liability against defendant fails to award to plain- 
tiff all the elements of his damage, including his pain and suffering. 
Yates v. Dann, 11 F.R.D. 386; Devine v. Patterson, 242 F.2d 828. 


The great weight of authority supports the rule that a verdict for 
plaintiff in a personal injury action which is limited to medical expenses 
and associated items but which fails to award damages for pain and suf- 
fering is invalid. 

" , . . Such a verdict is invalid, and all cases in which this 
particular point was involved are in accord with this rule.” 

20 A.L.R. 2d 276. 

Our own Circuit Court of Appeals in the recent case of Hulett v. 
Brinson, 229 F.2d 22, carefully reviewed the evidence to determine whether 
all the elements of damages had been considered by the jury in rendering 
its verdict. In that,case the Court held that the question of whether a 
verdict is excessive must be resolved by considering whether the various 
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items of damage and the amounts allowable for those items, warrant a 
jury in reaching its verdict. Appellant respectfully submits, that by 
analogy and as a matter of logic, a verdict must be regarded as inade- 
quate if it clearly appears that the jury has Gisresarded or excluded 
allowable items or elements of damage. | 


Similarly, equally applicable analogy is found in another decision 
of our Circuit Court of Appeals indicating again this Court's willingness 
to review evidence relative to damages. In Boyle v. Bond, 88 App. D.C. 
178, the Circuit Court ruled that an award will be thrown out as exces- 
sive if the jury made excessive allowances not supportable by the evi- 
dence for the items of damage. In the same way, it appears to appellant 
that an award is defective if nothing at all is allowed for one or more 
items of damage. | 


II 


THE VERDICT FOR APPELLANT HEREIN WAS IN EFFECT A COM- 
PROMISE VERDICT WHICH SHOULD BE SET ASIDE AS A MATTER OF 
LAW. MANIFESTLY THE FAILURE TO AWARD DAMAGES IN SOME 
AMOUNT FOR PAIN AND SUFFERING AND THE INDISPUTABLE 
INJURIES COULD ONLY HAVE RESULTED FROM MISTAKE OR COM- 
PROMISE. 


Appellant contends that the motion for new trial herein should be 
granted as a matter of law as the jury awarded, in effect, a compromise 
verdict. Clearly its failure to award damages in some amount for pain 
and suffering and for injuries requiring surgery could only have resulted 
from mistake or compromise. In the instant case the amount awarded 
appellant was the amount of her special damages which were unchallenged. 
In Malmskold v. Libby, McNeill & Libby, 31 F.Supp. 958, the Court found 
that the similarity of the verdict to the expenses was enough "to compel 
the conclusion" that the verdict was a compromise verdict. Compromise 
verdicts are invalid, Malmskold, s supra. In that case, which was one 
involving personal injuries, an award of $3500.00 having been made to 


plaintiff, the Court said: 
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", . . Tam convinced that some of jurors thought defendant 
liable and some did not, that the pretended verdict was agreed 
to by all the jurors only after those who thought defendant 
liable agreed to a reduction of the amount of the award to its 
present inadequate amount in return for the consent to the 
finding of liability by those who did not actually believe defend- 
ant liable. This was greatly prejudicial to both parties." 

The Court further held that the inadequate verdict was "illegal 
because of compromise" and found that there was a strong probability 
that adequate compensation would have been awarded if all found the 
defendant liable but was not because all didn't so find, and issues of 


liability and amount of damages were interwoven. 


In the instant case the jury failed in its duty to follow the Court's 
instruction on the elements to be considered in awarding damages in that 
the award was limited to the amount of appellant's special damages. It 
is well settled that a jury must make an independent determination on 
the questions of liability and on damages. It is settled law, as exemplified 
in the Malmskold case, Supra, that a jury must make an independent deter- 
mination on the questions of liability and on damages. Manifestly, a jury 
cannot be permitted to follow the Court's instruction on liability alone and 
ignore its instruction on damages. Thus Mr. Justice Sutherland in comment- 
ing upon an award to plaintiff in contravention of instructions, said in 


Dimick v. Schiedt, 293 U.S. 474 (1935) that where a verdict is 


cal 


. - . palpably or grossly inadequate or excessive it should 

not be permitted to stand." 
It appears to appellant inescapable that the verdict herein was a 
compromise, and as such is invalid and cannot be permitted to stand. 
Schuerholz v. Roach, 58 F.2d 32; Devine v. Patterson, 242 F.2d 828; 


Reisberg v. Walters, 111 F.2d 595. 


THE COURT ERRED IN ITS RULINGS ON THE ADMISSIBILITY OF 
PERTINENT TRAFFIC AND MOTOR VEHICLE REGULATIONS OF 
THE DISTRICT OF COLUMBIA, DEPRIVING APPELLANT, OF THE 
AFFIRMATIVE EFFECT OF THE REGULATIONS AND ALSO DEPRIV- 
ING HER OF THE PRESUMPTION OF APPELLEE'S NEGLIGENCE 
FOR A VIOLATION OF THE REGULATIONS. 


The District Court's rulings on admissibility of pertinent traffic 
| 
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regulations were erroneous, bred confusion in the minds of the jurors, 
and resulted in the aforesaid compromise verdict. In this case appellant, 
a pedestrian was struck by appellee, a motorist. (J.A. 2-5) Yet the 
Court denied appellant's request to read into evidence Sec. 54 of the 
Traffic and Motor Vehicle Regulations of the District of Columbia which 
required that every driver shall exercise due care to avoid colliding 


with a pedestrian. | 


Although appellant was struck when appellee set his automobile in 
reverse motion, (J.A. 4-5) the Court denied appellant's request to read 
into evidence Sec. 109 of the aforesaid regulations which prescribe the 
conditions under which a backing movement shall be made. 


Finally, the Court permitted appellee to read into evidence, over 

appellant's objection, Sec. 53 of the aforesaid regulations which deals 
"with right of way", although no question of right of way is involved between 
a pedestrian and a standing vehicle, especially one intending to back. In 
Yellow Cab Co. of D.C., Inc. v. Griffith, 40 Atl. 2d 340, a case identical 
with the instant case on facts, our own Municipal Court of Appeals in con- 
struing the aforesaid Sec. 53, held: | 

" . . . no question of right of way is involved between a 


pedestrian and a standing vehicle, especially one intend- 
ing to back." 


This opinion of Judge Cayton, appellant believes, is dispositive of 
| 


the matter. 
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As a result of these rulings, the jury did not have before: it the 


affirmative and positive duty which thé motor vehicle law of the District 


of Columbia imposes upon a motorist (1) respecting his obligation to 
pedestrians and (2) respecting the execution of a proper backing move- 
ment. Further, as a result of these rulings an inappropriate question of 
right of way was implanted in the minds of the jurors. 


Considered against the background of the evidence adduced during 
the trial, the Court's ruling on the admissibility of the aforesaid regula- 
tions confused and misled the jury and a compromise verdict resulted. 


The errors in the Court's ruling on the aforesaid regulations were 
not harmless nor were they cured by the verdict for the appellant as that 
verdict was itself a compromise. 


IV 


THE COURT ERRED IN CHARGING THE JURY 
ON UNAVOIDABLE ACCIDENT 


The Court erred in instructing the jury on unavoidable accident. 

As the defense of unavoidable accident did not appear in the pleadings, 
was not raised in the trial, did not arise out of the facts, and 

was not prayed for, appellant asserts that it was error for the Court to 
charge the jury on unavoidable accident. It is clear that the unavoidable 
accident situation is limited to an occurrence which could not have been 
prevented by the exercise of reasonable care. Prosser on Torts, p. 114 
(1941). To include an instruction on unavoidable accident was to present 
an issue for jury consideration not developed in the evidence. It was 
wholly gratuitous, compounded the confusion referred to herein, and 
influenced the rendering of a compromise verdict. The erroneous 
instruction was not harmless and was not cured by the verdict, as that 
verdict was a compromise and therefore invalid as a matter of law. 


Vv 


THE COURT ERRED IN REFUSING TO CONSIDER 
THE QUESTIONS OF LAW PRESENTED 

BY APPELLANT UPONITS MOTION |; 

FOR A NEW TRIAL 

| 

| 


Appellant timely filed a motion for a new trial. (J.A. 31) It 
shortly thereafter filed supplemental grounds in support of its motion 
(J.A.32) and in its memorandum of points and authorities related all 
of the grounds to each other. (J. A.32-9) Appellant raised questions of 
substantive law which the District Court refused to cousiden presumably 


on the ground that they had not been timely filed. | 

Appellant urges upon this Court the view that once a motion for a 
new trial has been timely filed the trial court should consider every 
question of law raised provided opposing counsel has been notified and 
no delay results. This would do no violence to Rule 59 of the Federal 
Rules of Civil Procedure. Rule 59(a) contains no limit for the statement 
of grounds; when 59(b) has been complied with, no litigant should be fore- 
closed from making a full statement of grounds under 59(a). 


| 
Professor Moore urges such a construction of the rule and writes: 


| 

" . . . we believe that once the finality of the judgment has 
been terminated by a timely motion for a new trial a proper 
construction of Rule 59 should permit the trial court in the 
exercise of a sound judicial discretion, to allow subsequent 
amendment of the motion to state additional grounds for the 
granting of the motion. If the motion to amend is made be- 
fore the ten day period of Rule 59(a) has run it should normally 
be allowed as of course. If made thereafter the trial court 
should determine in its discretion whether it will serve the 
ends of justice to allow the amendment to be made in the 
particular case." 6 Moore, Fed. Prac. (2d ed. 1959) 59.09(2) 


Thus, a construction of the rule consistent with the liberal spirit 
of the federal rules would permit the trial court to allow a subsequent 
| 
amendment of the motion to state additional grounds in support of the 


motion. In the instant case, the supplemental filing had been served 
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upon appellee before the hearing as were appellant's memorandum of 
points and authorities in support of the motion for a new trial. (JA 32-39) 
The memorandum makes it perfectly clear that the supplemental filing 
was an amendment to or an amplification of the motion timely filed, no 
matter how designated. 


The hearing would not have been delayed, appellee had notice, 
(JA 89) and all substantial questions could have been disposed of. 
It was therefore error for the District Court to have refused to consider 
appellant's memorandum of points and authorities in support of the 


motion for a new trial in its totality and in foreclosing, appellant from 


full presentation of all the questions of law involved. Court's denial of 
appellant’s motion for a new trial was, as a consequence, an abuse of 
judicial discretion. 


CONCLUSION 


Appellant should be awarded a new trial. 
Respectfully submitted, 


JOSEPH D. BULMAN 
SIDNEY M. GOLDSTEIN 
JOHN E. KENNAHAN 


820 Woodward Bldg., 
Washington, D. C. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed June 22, 1956] 
CATHERINE McCLOSKEY 


Sheraton Park Hotel 
Washington, D. C., 


Plaintiff, Civil Action No. 2620 - '56 


) 

) 

) 

) 

2 
JAMES P. KANE, JR. ) 
3703 Curtis Court ) 
Chevy Chase, Maryland ) 
(Serve through the Director ) 
of Motor Vehicles & Traffic), _) 
) 

) 


Defendant. 


COMPLAINT 
(Personal Injuries) 


1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of Three Thousand Dollars 
($3,000.00). | 

2. On, to wit, March 29, 1956, plaintiff, Catherine McCloskey, was 
a pedestrian crossing 17th Street, in an easterly direction, in the 800 
block of 17th Street, N.W., Washington, D.C. At the time and place afore- 
said, the defendant, James P. Kane, Jr., as agent, servant, employee or 
permissive user of defendant Ruth Kane, was operating an automobile 
owned by defendant Ruth Kane, in a negligent and careless manner, and 
in violation of the traffic rules and regulations then and there in effect 
in the District of Columbia. As a result of the negligence and careless- 
ness of the defendants as aforesaid, jointly or severally, the defendants’ 
automobile backed into and collided with the plaintiff, throwing her 


violently to the ground and causing her serious injuries. 
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3. As a result of being struck as aforesaid, the plaintiff, Catherine 
McCloskey, sustained severe, permanent and painful injuries in and about 
her head, body and limbs; nervous shock and mental anguish; has suffered, 
and will continue to suffer, great pain; has expended, and will continue to 
expend, sums of money for hospital and medical care and treatment and 
associated items; and for a long period of time was unable to pursue her 
usual gainful occupation, and her usual activities. 

WHEREFORE, the plaintiff, Catherine McCloskey, demands judg- 
ment against the\defendants, James P. Kane, Jr., and Ruth Kane, or 
either of them, in the sum of Forty Thousand Dollars ($40,000.00) be- 
sides interest and costs. 


/s/ JOSEPH D. BULMAN 
The plaintiff demands trial by jury 
/s/ JOSEPH D. BULMAN 


[ Filed July 26, 1956] 
ANSWER TO COMPLAINT 

Come now the defendants, James P. Kane, Jr., and Ruth Kane, by 
and through their attorneys, and for answer to the complaint filed herein, 
state as follows: 

FIRST DEFENSE: 

The plaintiff is not entitled to recover against the defendants in the 
matters set forth in the complaint, for the reason that she has failed to 
state a cause of action therein upon which recovery can be had against 
the defendants. 

SECOND DEFENSE: 

The defendants admit the allegations of Paragraph One (1); deny 
the allegations of Paragraphs Two (2) and Three (3) of the complaint. 
THIRD DEFENSE: 

For further defense to the complaint and each paragraph thereof, 
the defendants aver that at the time and place referred to in the complaint, 
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the automobile operated by defendant James P. Kane, Jr. and owned by 
defendant, Ruth Kane, was being operated in a careful, prudent and proper 
manner and in no way in violation of traffic rules and regulations; assert 
that the plaintiff negligently and carelessly and in violation of traffic 
regulations and without regard to the traffic or the conditions thereof, 
and at a place exclusively reserved for vehicular traffic, did negligently 
and carelessly, without due regard for the situation existing, walk 
immediately behind defendants’ car, thereby, as a result of her own 
carelessness and negligence and violation of traffic regulations, causing 
the accident which occurred, all without fault, neglect or failure of any 
kind on the part of the defendants. | 

WELCH, DAILY & WELCH 


BY: /s/ J. Harry Welch 
Attorneys for defendants 
1511 KSt., NW. | 


[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
Monday, November 16, 1959 


This case came on for trial at 10:20 a.m. today, before Judge 
EDWARD A. TAMM and a jury. 
* * * | * 
CATHERINE McCLOSKEY, | 
the plaintiff, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. BULMAN: 


* * * * 


Q. And after you had crossed I Street and you were on the west 
side, what means of transportation were you going to use to get to your 
office? A. I was going to the streetcar loading platform there between 
H and I Street. 


x kK OK | 
| 
| 
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Q. Now with respect to 17th Street between H andI, would you 
tell His Honor and these ladies and gentlemen of the jury what the condi- 
tion of parked traffic was as you approached that area? A. AsTap- 
proached and looked down the street toward H Street, it seemed to me 
there were cars parked all along the curb very close together. 

Q. From where to where, Miss McCloskey? A. From H 
Street up to about where I was standing, which was near, between about 
between a third and a half down the block, there were cars all the way 
parked practically bumper to bumper, from H Street up to where I was. 

26 Q. What did you then do when you made this observation, Miss 
McCloskey? A.' The only empty place on the street -- 

MR. WELCH: I object, if the Court please. It is not responsive. 

THE COURT: Just answer the question. What did you do? 

THE WITNESS: I looked to see where I would cross. 

BY MR. BULMAN: 

Q. And tell us the condition of the area where you crossed? 

A. There were cars, several cars, parked down fromI Street. But at 
the end of those cars and at the beginning of a Ford which was parked 
there at the curb, on the street, there was an empty space. I should 
say the space was about the size of, to put another car in there. It was 
the only space, really, on the whole curb -- 

Q. Isee. A. -- that had any space in it. 

Q. And what did you do when you arrived at that space? Tell us 
what you did. A. Iwas in the middle of the sidewalk, and I remember 
stopping and putting down my umbrella before I started across the street. 
And I went to the curb in almost about the middle of that empty space, 


27 stepped off the curb, and took several steps on the street. I then 
turned to my left, looking for traffic. 
Q. And what street would you be looking toward? A. I would 
be looking toward I Street, expecting the traffic to come down the street 


from I Street, and I saw the street car I thought I was going to take was 
held up there by the red light. 
And while I was looking waiting for the traffic to clear, until I could 


| 
proceed over to the loading platform, I decided I could then proceed 
over to the loading platform; and I turned to my right, and the Ford was 
almost upon me. He was going backward, and I put my, hand out instinc- 
tively to brush it away, as you would brush away any blow. And the next 
thing I knew, I was tossed about two feet right into the mace of the 
street. 


* * KX * 
| 
54 Q. What is the total, Miss McCloskey? A. I am afraid in this 
total compilation I have added all the meals to it. I have $2, 099.13. 
Taking off about half of the $276, it would be, I should say, approximately 
$2,000. i 
55 MR. BULMAN: Your Honor, I have all these bills and checks. 
BY MR. BULMAN: 
Q. Are these all the checks, Miss McCloskey? i I gave them 
to you. | 


Q. What is the name of your regular doctor, Miss McCloskey? 
A. Dr. Frank Williman. | 

MR. BULMAN: Mr. Welch doesn't question the bills, Your Honor. 
MR. WELCH. Ihave seen them, Your Honor. | 
MR. BULMAN: And I think if we just put one number for them. 
THE COURT: They may be marked as plaintiff's Exhibit 2. 
MR. BULMAN: I would like to offer them in evidence, Your Honor. 


THE COURT: They will be admitted. 


* * * 


66 DR. LEONARD T. PETERSON, | 
being first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. BULMAN: : 


Q. Dr. Peterson, would you please give us your full name. 
A. Leonard T. Peterson. | 
Q. You are a practicing physician in the District of Columbia? 
| 
A. Yes. | 


Q. And when did you graduate from medical school, Doctor? 
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THE COURT: The Court recognizes the witness' professional 
qualifications, Mr. Bulman. 

MR. BULMAN: May I just ask him one question as to his specialty? 

THE COURT: You may. 

BY MR. BULMAN: 

Q. Doctor, what branch of medicine do you specialize in? 

67 A. I specialize in orthopedic surgery, known also as bone and 

joint surgery. 

@. And how long have you been engaged in that specialty? 

A. Since 1937. 

* * * * 

Q. And did you have X-rays made of her, Doctor? A. We did. 

Q. And will you please tell us what those X-rays revealed? 

A. The X-rays revealed a fracture of the hip, the left hip; and this frac- 
ture was in the joint, just below the ball of the ball and socket joint. 

68 Q. What type of fracture was that? A. It is called a fracture 
of the neck of the femur. In this case it was also referred to as being 
impacted. 

Q. And what is meant by "impacted," sir? A. It means that 
as the fracture occurs, the two pieces of bone are forced together in 
some degree. 

Q. And did you prescribe that anything be done for this fracture, 
Doctor? A. Yes; we arranged for surgery, which was performed the 
following day. 

Q. And who performed that surgery? A. I did. 

Q. And would you please explain the surgery that was performed 
on Miss McCloskey. A. In this type of operation, briefly, we put the 
patient on a fracture table and fasten the legs in position and have X-rays 
taken in two views to show that the position is satisfactory. Then we 
make an incision on the side of the hip, from four to five inches long -- 
or longer in some cases. And in this type of fracture we drill in four 
screws or threaded pins, that measure from three and a quarter to about 


four inches in length. We X-ray to see whether the position of the pins 
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is satisfactory. Sometimes we have to change direction or location 
slightly. And when the pins are in satisfactory position, we sew up the 
wound. | 

69 Q. When you say "pins," what type of pins are they, Doctor? 
A. These are steel pins that have a screw thread on the end so they 
drill into the bone. | 
Q. And what is the purpose and function of the pins? A. The 
function of the pins is to hold the bone in position until nature has healed 
it by callus. | 


* * * * 


70 Q. Now these X-rays were taken when, Doctor? | A. These 
were taken on November 12, 1959. | 

Q. And of Miss Catherine McCloskey? A. Yes, 

Q. Now, looking at the large X-ray there, would you please tell us 
what view that is and what that portrays? | 

* * * * 
A. * * * These pins come within a half to a quarter of an inch of the 
joint surface. There are four pins, two above and two below, one behind 
the other at each level. It might look like two or three, but there are 
actually four. | 

This is a side view, which shows the four pins in position. They 
go down through this area, which is the neck of the femur, into the ball 
of the hip, or the head. | 

Q. Doctor, what does the ball or the head of the femur do, and 


where does it fit into? Can you explain that, please? A. It fits into 
the socket, which is part of the pelvis. The technical name of that 


socket is the aphtabular and this ball rotates in this socket. 

@. And what is the function of that ball and socket, as it were, 
when we walk? What is its function? A. Well, the main function is to 
permit movement of the extremity, and permit you to sit and move your 
hip. 


Q. By the "extremity," you mean the leg? A. Theleg. Well, 
the leg technically is from the knee down. In the general sense, the leg, 


yes. 
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Q. And what is the femur bone, Doctor? Will you tell the jury. 
A. This is the upper part of the femur bone, which we are seeing about 
half of it or a little bit less on this X-ray. The femur bone is the bone 
that runs from the hip to the knee. 

Q. That photograph was taken when, did you say, Doctor? 
A. The 12th, last Thursday. 

Q. And these four pins or screws which are shown on the photo- 


graph which you are viewing, are those pins still in Miss McCloskey's 


femur? A. Yes, they are. 

Q. Allright, Doctor. (The witness returned to the stand.) 

Now, Doctor, after you performed this operation which you have 
just outlined to us, did you visit Miss McCloskey while she was in the 
hospital? A. Yes. 

72 Q. And how frequently did you see her, sir? A. It was 
customary to see her daily, and sometimes more often during the first 
few days; but approximately once a day. 

Q. And thereafter how long was it before she became ambulatory? 
A. The hospital record would probably indicate. I don't have it on this. 
But, as a rule, within a few days we get them in a chair, very often the 
next day; and start ambulating in a week or 10 days. 

Q. And is that on crutches, sir? A. We start them on crutches. 
And she continued on crutches until the middle or about the 18th of July. 

Q. Thatis, from March 29th to the middle of July. And did she 
come to your office, after she was taken home, for checkups, sir? 

A. At approximately monthly intervals. 

Q. And was any treatment afforded her, or was it just for the 
purpose of viewing: the operation? A. It was to check on her, to see 
how she was walking, and instruct her in walking. * * * 

Q. With respect to complaints about her back, did she ever make 
any complaints to you about her back, Doctor? A. On the last visit, 
August 10, 1956, she had had some recent pain in the left lower part of 

the back. That was the last time I examined her. 

Q. Now, Doctor, as far as you have been able to ascertain from 
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the X-rays which were taken recently, is there any residual as far as 
you can see from the X-ray? A. The only residual is the fact that 
there has been a fracture and she has the pins there. * ‘ ¥ 
* * * 
CROSS EXAMINATION | 
BY MR. WELCH: | 
Q. Doctor, Miss McCloskey got a very good result in this case? 


A. I consider it a very good result. | 

* * x 
REDIRECT EXAMINATION 

BY MR. BULMAN: ! 


*x x * xx 


Q. Let me ask you this, Doctor. I didn’t ask you this. These 
four pins which are indicated in the X-rays, will they remain in the 
patient's leg permanently? A. I would expect them to. It is rarely 
necessary to remove them, and we don’t anticipate removing them. 

Q. If it becomes necessary, what has to be done? | A. Well, 
occasionally pins cause discomfort or irritation and have ito be removed. 


In that case we have to operate and remove them. 


* x a 
RECROSS EXAMINATION 
BY MR. WELCH: 
Q. Doctor, you don't anticipate any difficulty with this hip, in view 


of the time that has passed and the evidence by the X-ray of its condition 
at present, do you? A. No. I feel her present condition represents 
the permanent condition. | 


| 
* * * | 


103 MR. BULMAN: Mrs. Bailey, please. 
Thereupon 


IRENE BAILEY, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. BULMAN: 

Q. Would you please give us your fullname. A. Mrs. Irene 
Bailey. 

Q. And where do you live, Mrs. Bailey? A. 2568 Sherman 
Avenue, Northwest. 

Q. And do you know Miss Catherine McCloskey, Mrs. Bailey? 
A. Yes, Ido. 

Q. And I take it you also knew her mother? A. Yes. 

Q. And was there a time in the past that you worked for Miss 
McCloskey and her mother? A. Yes, I did. 

Q. And for how many years would you say you worked there? 
A. I worked there about four years. 

Q. And are you working for Miss McCloskey presently? A. No, 


not at present. 
Q. Inviting your attention back to March 29th, 1956, were you 


working for Miss McCloskey then? A. Yes. 
104 Q. Do you remember the day she came home when she was involved 

in an automobile accident? A. Yes, Ido. 

Q. And would you describe to His Honor and these ladies and 
gentlemen of the jury what her appearance was and how she looked. 
A. When I went in that day she was lying on the bed. 

Q. Keep your voice up. This gentleman wants to hear you. 
A. She was lying on the bed. 

Q. And did there come a time when the doctor came there, Mrs. 
Bailey? A. Yes, she had sent for the doctor. 

Q. And thereafter did there come an occasion when you accompanied 
her to the hospital? A. She asked me would I take her to the hospital. 

Q. And did you go there? A. I did. 

Q. And did you visit her while she was in the hospital? A. Yes, 
I did. 

Q. Now, with respect to Mrs. McCloskey, her mother, and Miss 
McCloskey, what was your work there in the house? A. Well, I did 
domestic work. 
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Q. You know Miss McCloskey by reason of you working around 
105 the house, do you not? A. Yes, I have known her for 15 years 
or more. I worked at the hotel for 23 years. 


Q. And you are friendly toward Miss McCloskey, are you not? 
A. Yes. 


Q. And you have visited with her even though ci were not work- 
ing for her any more; isn't that true? A. Yes, I do. 

Q. Now I want to ask you this question. What is the difference, 
as far as you have been able to observe of Miss McCloskey before she 
was involved in this accident, and now, aS you have observed her? 


A. Well, I would say, to use the word, the starch has been knocked out 
of her. 


Q. How often do you see Miss McCloskey now, Mrs. Bailey? 
A. Well, I see her about, oh, once a month. 

MR. BULMAN: I have no further questions. 
THE COURT: Have you any questions, Mr. Welch? 
MR. WELCH: No, sir. 

THE COURT: You may step down. 

(The witness, Mrs. Bailey, left the stand.) 

109-A JAMES P. KANE, JR., 


one of the defendants, being first duly sworn, was examined and testified 
as follows: ! 


* * * x 


CROSS EXAMINATION 


BY MR. BULMAN: 
* kk x 


Q. Now how long did you Stay in the Nosegay, sir? A. I would 
say five, 10, maybe 15 minutes at the most. 


Q. And this car that you were driving I think you told uS was a 
1954 Ford? A. Yes, sir. : 


Q. Two-door. Now you said in response to Mr. Welch's question 
that there was a 10-inch area or solid piece in the back of the car between 


the rear window and the post? A. I don't know the exact dimensions of 
| 
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it. Remembering a '54 Ford, I would say it would be about that. 
Q. And was that a blind spot? When you looked back you couldn't 


see anybody if anybody was standing in that area, could you? A. No, 


sir. 

Q. That is true, is it? A. It is a blind spot. 

109-B QQ, And you knew that, because you had operated this car for some 
time? Is that correct, sir? A. True, 

Q. Now this particular morning I think you told us it had been 
drizzling? A. Yes, sir. 

Q. And was it drizzling when you came out of the Nosegay? 

A. There was a Slight drizzle, yes, sir. 

Q. The rear window that was in your car, 1954 Ford, what dimen- 
sion was that rear window, would you say? Give us some rough idea. 
A. I don't have the slightest idea, as far as -- you mean square inches, 
or length and height, or what? 

Q. Well, just give us a general idea how large the window was in 
the back. A. I would say it was 18 inches high, and possibly four and 
a half feet wide. 

Q. Thatis the rear window? A. Yes, sir. 

Q. And did it have raindrops on it when you came out? A. Yes, 


Q. When you came out of the Nosegay, what side of the car did you 
getinto? A. The driver's side. 

109-C Q. You walked around to the driver's side. 

Incidentally, I show you Plaintiff's Exhibit No. 8 again and ask you 
whether or not that doesn't refresh your recollection as to whether or not 
there are two lanes of traffic that can flow between the loading platform 
and the curb, if there are no cars parked there. 

Is that true? A. Yes, sir. 

Q. So that even if there is a car parked adjacent to the Tally Ho, 
which is this restaurant, there is a lane open for traffic to flow through, 
is there not? A. Yes, sir. 

Q. So that a car parked there does not block traffic from flowing 
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through, in the one lane? A. It doesn't block it. 

Q. Now when you got into your car on the driver's side, did you 
make any observation to see whether or not there were any people walking 
on the sidewalk? A. No, sir, when I first got in the car. I started 
it and looked over my right shoulder, and saw it was clear behind me; 
and looked over my left shoulder, and saw there was no traffic. 

Q. Let's take your actions one by one. You got into the driver's 
side, and you got behind the wheel; correct? A. Yes, sir. 

109-D Q. Did you make any observation as to whether or not you had any 

distance to back? -- what the area was there to back in behind you. 


A. Yes, sir. 


Q. Now how far was the nearest vehicle behind your Ford? 
A. I would say two to three feet, possibly four at the most. 

Q. And what was parked in front of you, Mr. Kane, if you 
remember? A. Adelivery truck. I don't know just what type of 
truck you would call it. It was a large truck. ! 

Q. So that it was then you determined that you had to back in order 
to get out into the flow of traffic, Itake it? A. Yes, sir. 


Q. Then you got into your car and you started your motor; correct? 


A. Yes, sir. | 
Q. Now did you then put your car into reverse, or did you look 
before you put it into reverse? A. I put my car into reverse -- I put 


it into gear, I should say -- and then looked before I started moving it. 
Q. And then you looked. And tell us exactly what you did before 
you started to move. A. I put the car into gear, released my 
emergency brake, looked back over my right shoulder - - it was clear -- 
109-E saw how much room I had, looked back over my lett shoulder, to 
notice if there was any traffic coming; and I moved back. 
Q. So you looked over your right shoulder first, which would be 
toward the sidewalk? A. Yes, sir. 
Q. Now if you looked over your right shoulder, and you were in 
the driver's seat, and you had this blind spot here, your line of vision 
would have been somewhere behind your car, wouldn't it? A. Well 
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now, if yon remember, a 1954 Ford, from '52 on up, they have a wrap- 
around rear windshield; so I could see out the side, also. 

Q. Isee. : And at that time did you see if there was anyone in the 
vicinity of the rear of your car? A. It was clear behind my car. 

Q. And then you looked the other way, to see if there was any 
traffic flowing south? Is that correct? A. Yes, sir. 

Q. And then it was that you put your car into motion. Was that 
an automatic shift, or was it a gear shift? A. Standard transmission. 

Q. It had a gear shift, a stick shift. A. Yes, sir. 

Q. And then you backed her up; is that correct? A. Yes, sir. 

109-F @, Now when you backed her up, did you have your foot on your 
brake? A. No; I had to keep one foot on the clutch and the other on 
the gas. 

Q. So then as you backed -- and you say you backed how far before 
you heard a thump? A. I would say two to three feet. 

Q. And you backed two or three feet. Then you had to take your 
foot off of your accelerator and then put it on your brake; isn't that true? 
A. Yes, sir. 

Q. And did you travel any distance from the time you took it off of 


your accelerator until the time you put it onto your brake, would you say? 


A. No, sir; I would say maybe a couple of inches at most. 
Q. A couple of inches. All right, sir. 
Now you didn't blow your horn before you backed, did you? A. No, 


Q. When you got out of the car, where was Miss McCloskey lying 
with respect to the front of your car? A. She wasn't lying; she was 
Sitting. She was sitting at the rear fender, between the wheel and the 


bumper. 
* * KK 


* * * 

THE COURT: What else do you offer? 

MR. BULMAN: Section 54, Your Honor. 

MR. WELCH: I don't think it applies, Your Honor. Due care 
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applies; but the rest of it, as to blowing a horn and avoiding or observing 
a child or confused or incapacitated person, you have to see them and 
know they are confused or incapacitated and there, and there is no testi- 
mony here indicating anything in that regard. I think due care has to be 
excercised at all times. But the balance of it I think would be prejudicial 
and not justified by the evidence. | 

THE COURT: Is that the only due care section? | ! 

MR. BULMAN: I believe there is another one, 109. 

THE COURT: I will at this time sustain the objection to Section 54. 

* * * * 

MR. WELCH: Yes, sir. I do not think that the limitations on back- 
ing as here expressed would apply. It says, "and without interfering 
with other traffic,"’ which the way it is used, indicates that that section 
refers only to backing in such a manner that it interferes with other 
traffic -- with reasonable safety and not interfering with other traffic 
being joined together as one. I don't think it applies here, where a 


person is violating a regulation and jaywalking and going out into the 


Street or that portion of the roadway which is reserved to vehicles. I 
don't think that that is what would be intended by "reasonable safety and 
without interfering with other traffic." 

MR. BULMAN: Your Honor, "traffic'’ means oe as well 
as vehicular traffic. I think it is most appropriate and applies here. 

MR. WELCH: I don't think it can reasonably be said to mean that 
here. 

THE COURT: I will sustain the objection. 

108 * * * | * 

MR. BULMAN: * * * Your Honor, I read Section 109, Limitations 

on Backing, and I think it is conjunctive, where it says, | "The driver of 


a vehicle shall not back the same unless such movement can be made 
with reasonable safety" -- | 

THE COURT: -- "and" -- | 

MR. BULMAN: -- "and without interfering with other traffic." So 


he has to back with reasonable safety, and without interfering. It doesn't 
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mean it just applies to moving traffic, as I readit. Of course, it is 
Your Honor's interpretation. | 
109 THE COURT: The Court has sustained the objection. 
* * * 
110 MR. WELCH: Yes, sir -- Section 53. 
* * * * 
111 THE COURT: What about yielding the right-of-way? I think that 
is the crux of this section. 
MR. WELCH: Yes, sir. 
MR. BULMAN: * * * Your Honor, that this regulation is only ap- 
plicable, for instance, if she were crossing and this car were proceed- 
ing, let us say, south on 17th Street. Then she would have to yield the 


right-of-way to the car. 
But here is the standing automobile, absolutely stationary, "life- 
less," as she put it, and she walks behindit. She wouldn't have to yield 


the right-of-way under these circumstances to the standing car. 


* * * 
112 THE COURT: The Court will admit Section 53. 
* a * * 
201 Washington, D. C. 
Tuesday, November 17, 1959 
* * * 
202 JUDGE'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, we have reached 
the point in this case where it becomes the Court's responsibility to in- 
struct you as to the law that will govern you in reaching your verdict in 
the case; and it is of course your responsibility to accept the law as it is 
outlined to you by the Court. 

Remember ‘when you go into the jury room that the closing argu- 
ments of the attorneys do not constitute evidence in the case. These 
closing arguments are efforts on behalf of these most capable and most 
competent attorneys to portray the evidence in the case to you in the light 
that is most favorable to the client that they represent. But the closing 
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arguments are not evidence in the case, nor is the recollection of the 
attorney, either attorney, binding upon you in so far as the evidence is 
concerned. 
In other words, if your recollection of the evidence differs in any 
way from the recollection of the evidence as Mr. Bulman or Mr. Welch 
has portrayed it to you, then you should disregard the attorney's recol- 
lection and rely upon your recollection of the evidence. | Similarly if in 
the course of my charge to you I have any occasion to refer to any of the 
evidence and my recollection differs in any way from your recollection, 
203 then you should disregard the Court's recollection and rely entirely 

upon your own recollection. | 

In this regard I endeavor in so far as it is practicable to avoid 

referring to any of the evidence in the case. I do this despite the fact 
that as a Federal Judge I have the right to comment upon the evidence. 
This means that the Court has the right in its charge to a jury to tell the 
jurors what facts the Court believes have or have not been established, 
what witnesses are or are not worthy of belief, and otherwise to advise 
the jury just what the Court's personal reaction is to each case. The 
Court is entitled to exercise this prerogative, if the Court in the course 
of its discussion with the jury says to the jurors, "Of course you mustn't 
be influenced by what I think about the case." Somehow there has always 
seemed to me to be a certain amount of hypocrisy in a judge telling jurors 
what he thinks about the case, and then saying "Of course you mustn't be 
influenced by what I think about it." I don't know why a judge tells jurors 
how he feels about a case if he doesn't expect them to be influenced in 
some degree by what he says about the case. Iam referring of course 
to questions of fact, when I discuss this point with you, and not questions 
of law. | 


You are the judges of the facts. The Court must be the judge of 


the law, must pass upon all of the legal points involved in the case. But 

the Court's views as to questions of fact are not binding upon you. Itis 
204 your function, your responsibility in this case to resolve the 

evidence and arrive at the ultimate or final facts, and then to apply to 
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those facts the law as it is given to you by the Court. In doing this you 
must weight the evidence which has been presented here without bias, 
without prejudice or without favor towards one side or the other. 

As jurors you are the sole judges of the facts.. As jurors you are 
the sole judges of the credibility of the witnesses. This matter of giving 
proper credit to the testimony of each witness is a difficult problem for 
jurors in a case of this kind, for fundamentally you have only two wit- 
nesses -- the plaintiff on one side and the defendant on the other. In the 
majority of cases which you try there is some corroboration of the testi- 
mony of the various witnesses, and you have a chance to weigh the testi- 
mony of several witnesses on each question of fact, and arrive at a con- 
clusion. In this case I think you have a difficult problem because you 
have the statement of the plaintiff and the statement of the defendant, and 
for practical purposes that is all of the evidence that there is in the case 
as to the happening of the accident. You then have the problem of decid- 
ing whether you are going to believe the testimony of Miss McCloskey or 
whether you are going to believe the testimony of Mr. Kane. Their ver- 
Sions differ in some degree, in some measure, and you must determine 

205 which of these people you are going to believe and to what extent 
you are going to believe them. 

In determining how much credibility you will give to the testimony 
of any witness, you have the right to consider the demeanor of that wit- 

ness on the witness stand, his or her manner of testifying, whether the 
witness impresses you as having an accurate memory of the facts about 
which the witness is testifying, whether the witness has any interest in 
the outcome of the case, and whether the witness' statements in the 
courtroom vary in any way with statements made at any other time. 

If you believe that any witness willfully testified falsely as to any 
material fact concerning which that witness could not possibly be mistaken, 
you are then at liberty, if you deem it desirable to do so, to disregard 
the entire testimony of that witness or any part of the testimony of that 
witness. 

In connection with the establishment of any fact in any case, and of 
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course in connection with the establishment of any fact in this case, you 
are instructed that the testimony of the one witness entitled to full credit 
is sufficient for the proof of any fact and may justify a verdict, even ifa 
number, one or more witnesses, have testified to the contrary, if upon 
the whole case and considering the credibility of the witnesses, as I have 
explained that term to you, and after weighing the various factors in 

206 evidence, you should decide that there was a probability of truth 
pointing to the accuracy and the honesty of one witness. | 

The burden of proof in this case is upon the plaintiff to sustain her 
aspect of the case by what we call "a fair preponderance |of the evidence." 
As I have explained to a few of you jurors before, the burden of proof in 
a civil case is different from the burden of proof in a criminal case. In 
a criminal case the Government is required to prove the case beyond a 
reasonable doubt. But in a civil case, such as the one in which you are 
participating at the present time, the burden of proof upon the plaintiff 
is to prove her case by a fair preponderance of the evidence. What does 
this mean? | 


The term "preponderance of the evidence" means such evidence as 
when weighed with that opposed to it has the more convincing force. 
However, as I have said to some of you before, this is one of those legal 
terms which lends itself far better to example than to a definition. To 
explain this matter of burden of proof by a fair preponderance of the 
evidence, let me illustrate by asking you to imagine that in the jury room 
you have an apothecary’s scale. An apothecary's scale is that type 
scale which you frequently see portrayed in pictures or statuary depict- 
ing justice, the scale being a bar in which two trays hang in equal balance. 
I am sure in drugstores you have seen as part of the trade name or trade- 

207 mark of various drugs an apothecary's scale. The two trays are 
hung on a bar; they hang in equal balance. | 
In your jury room imagine you have before you such a scale. 
Label the lefthand tray of the scale the plaintiff's tray. Label the right- 


hand tray the defendants' tray. Place in the lefthand tray all of the 


| 
evidence in the case that favors the plaintiff's side of the case, and you 
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give to that evidence such weight as you believe it should fairly receive. 
Similarly place in the righthand tray all of the evidence in the case which 
favors the defendants’ side of the case and, again, give to the evidence 
the weight you believe it should receive. 

When all of the evidence in the case is in these two imaginary trays, 
if the lefthand tray goes down, that is, if the plaintiff's evidence outweighs 
the defendants’, then of course your verdict should be for the plaintiff. 
On the other hand, if the righthand tray goes down, that is, if the defen- 
dants' evidence outweighs the plaintiff's evidence, your verdict should 
be for the defendants. But if you have all of the evidence in the case in 
the trays where the evidence belongs, and the trays remain in equal 
balance, then your verdict must be for the defendant, because the plain- 
tiff has not proved her case by a preponderance of the evidence. 

A party to a case has succeeded in carrying the burden of proof 
on an issue of fact if the evidence favoring his side of the question is 
208 more convincing than that tending to support the contrary side, and 
if it causes you the jurors to believe that on that issue the probability of 
truth favors that party. 

In this case there has been frequent reference to the word "negli- 
gence." What does "negligence" mean? Negligence is the doing of 
Some act which a reasonably prudent person would not do, or the failure 
to do something which a reasonably prudent person would do, actuated by 
those considerations which ordinarily regulate the conduct of human af- 
fairs. 

Negligence is the failure to use ordinary care in the management 
of one’s property or of one's person. 

Negligence, I hasten to point out, is never an absolute term, but is 
always arelative one. The conduct in question must be considered in 
the light of all of the circumstances. What might be negligence under 
one set of circumstances or in one case might not be negligence in another 
set of circumstances. 


The standard which the law sets up to determine whether negligence 


is present is that of the conduct of the ordinary, prudent man under similar 
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circumstances, not the conduct of an extraordinarily conscientious 
person or an exceptionally gifted or an exceptionally skillful one. The 
law does not demand that standard as a general standard) of conduct, but 
209 only that which I have mentioned to you, that is, the care that a 
person of ordinary prudence exercises in the management of his own af- 
fairs, in order to avoid injury to himself or to others. The amount of 
the care or caution varies with the circumstances. It varies directly 
in proportion to the danger known to be involved ina particular Situation. 
Another legal factor in this type of case is defined by the words 
“proximate cause."" And again the Court is required to give you a difini- 
tion. What is "proximate cause''? The proximate cause of an injury 
is that cause which in actual and continuous sequence, unbroken by any 
efficient, intervening cause, produces the injury and without which the 
result would not have occurred. | 
Proximate cause then is the efficient cause, the one that necessarily 
Sets in operation the factors that cause the injury. This does not mean, 
of course, that the law seeks out and recognizes only one proximate cause 
of an injury, consisting of only one factor, one element or one circum- 
Stance, or the canduct of only one person. On the contrary, the acts or 
omissions of two or more persons may work concurrently as the ef- 
ficient cause of an injury, and in such case each of the participating acts 
or omissions is regarded in law as a proximate cause of the injury. 
In the law we recognize what is termed an unavoidable or inevitable 
210 accident. These terms do not mean literally that it was not pos- 
sible for such an accident to be avoided. They simply denote an ac- 
cident that occurred without having been proximately causes by anyone's 
negligence. Even if such an accident could have been avoided by the ex- 
ercise of exceptional foresight, skill or caution, still no one may be held 
liable for injuries resulting from it. | 
Now, then, I have defined "negligence" to you; I have defined 
"proximate cause."" Why didIdo this? Because negligence and proxi- 
mate cause, as I have defined them to you, are prerequisites for finding 
liability. In other words, the burden of proof is upon this plaintiff to 


22 
prove that the defendant was negligent and that this negligence was the 
proximate cause of the injuries to the plaintiff. 

There is a third term which the Court wants at this time to define 
to you. Thatis the term "contributory negligence." The defendants 
contend that this plaintiff was guilty of contributory negligence in con- 
nection with the happening of this accident. What then is "contributory 
negligence”? 

Contributory negligence is negligence on the part of a person injured 
which, combined in some degree with the negligence of another, helps in 
proximately causing the injury of which the former complains. 

One who is guilty of contributory negligence may not recover from 
another for the injury suffered. The reason for this rule of law is not 

211 that the fault of one justifies the fault of another, but simply that 
there can be no apportionment of blame and damages among the participat- 
ing agents of causation. 

Contributory negligence, as I have defined it, connotes negligence 
on the part of both the plaintiff and the defendant, combining to proximate- 
ly cause the injury. Not only is the plaintiff precluded from recovery if 
she is guilty of contributory negligence, but the plaintiff may not recover 


if the injury was the proximate result of her sole negligence. 


The burden of proof to prove contributory negligence is upon the 
defendant, and the burden of proof for contributory negligence requires, 
of course, that the defendant prove this point by a preponderance of the 
evidence. 

In this case the plaintiff has sued not only the defendant present in 
Court, James P. Kane, Jr., but the plaintiff has sued Mr. Kane's 
mother, Mrs. Ruth Kane. This action was brought against these two 
people because the District of Columbia Code provides that when a person 
owns an automobile and permits another person to drive it, the person 
driving the car becomes the agent of the owner of the car, and conse- 
quently any act that the person driving the car does as an agent of the 
owner is in the eyes of the law the act of the owner of the car. So that 
anything that Mr. Kane, Jr. has done in this case is legally not only his 
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act but the act of his mother. 

212 Mr. Welch, as attorney for the defendants, has stipulated that the 
car belonged to Mr. Kane Junior's mother; has stipulated that Mr. Kane 
had the right to use the car. | 

I point these things out to you, because in returning your verdict 


| 
you are called upon, if you find for the plaintiff, to return a verdict 
against both Mrs. Kane and Mr. Kane, Jr., because of this doctrine of 
| 


agency which is unchallenged in this case. 

During the course of this trial the Court has admitted into evidence 
certain traffic regulations which have been read to you by Mr. Bulman and 
Mr. Welch. Why did the Court permit traffic regulations to be read? 
The Court permitted them fundamentally because they are the laws which 
govern the rights and the obligations of drivers of automobiles and 
pedestrians in the District of Columbia. But the significance of these 
traffic regulations is this: 

If you should find from the evidence that either party to this action 
conducted himself or herself in violation of a traffic regulation, you are 
instructed that such conduct constituted negligence as a matter of law. 
However, in this action a violation of law is of no consequence unless it 


was a proximate cause of or contributed in some degree as a proximate 
cause to an injury found by you to have been suffered by the plaintiff. 

213 In this regard, of course, a violation of a traffic regulation could 
constitute either negligence or contributory negligence on the part of the 
plaintiff. But again I point out that unless this violation of the traffic 
regulation acts as a proximate cause of the injury, it has. ino significance 
in the case. 

You are instructed that the driver of this vehicle ae this case 
the defendant Kane, Junior -- should not have backed his automobile un- 
less such movement could be made with reasonable safety. If a reason- 
ably careful and prudent person could have seen the plaintiff to the rear 
of the automobile, and would not have backed the autombbile until the 
plaintiff was in a place of safety, then the failure of the defendant so to 
have observed the plaintiff and avoided backing intoand injuring her 
would be negligence. 
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You are instructed that a driver of an automobile has a duty to look 
for other vehicles or pedestrians, and as a matter of law it is assumed 
that a driver of an automobile sees what is present to be seen, if he looks. 
In this regard I might enlarge upon this point somewhat and point out that 
either for the driver of an automobile or a pedestrian to merely look is 
not enough in the eyes of the law. The driver of the automobile or the 
pedestrian is required to see what is there to be seen. And if you look 


and do not see what is there to be seen, you are negligent. If Mr. Kane 


looked but did not see what was there to be seen, then he was negligent 
214 in not seeing. Therefore, if you find that the defendant Kane 

either did not look behind his car, or if you find that he looked but did not 

see Miss McCloskey if she was there to be seen, then he was negligent. 

Similarly this instruction on looking but not seeing applies to the 
plaintiff. If you find that she failed to exercise reasonable care by look~- 
ing but not seeing something which was there and obvious to be seen, her 
failure to see what was there to be seen would constitute negligence on 
her part. 

If your verdict is in favor of the plaintiff, Catherine McCloskey, 
against the defendant Kane, you will consider the following elements of 
damage in fixing the amount of your award to her: 

First, the reasonable value not exceeding the cost of hospitaliza- 
tion, nursing service and of examination, attention and medical care by 
physicians and surgeons which from the evidence you determine have 
been required, as well as the reasonable value of hospital accommoda- 
tions and care which you find to have been required. 

You should consider the health and physical ability of Miss 
McCloskey before the injuries complained of, as compared with her 
present condition in consequence of said injuries. 

In arriving at an award to her, if you find in her behalf, of such 

215 sum as will reasonably compensate her, you should give a value 
to the pain, the discomfort, the physical suffering and mental worry 
which she has endured or will reasonably suffer in the future from these 
injuries. You are informed that the law permits recovery not only for 
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physical pain and sufffering, but also for mental pain and suffering which 
arise out of the physical injury, and which depend upon the extent, 
character and probable duration of the injury, . | 
The burden of proof is upon the plaintiff to establish the elements 
of her damage. The amount of your verdict, if you find for the plaintiff, 
must be based upon the evidence as to her injuries. While the amount 
of your verdict is left to your sound discretion, your award, if you find 
for the plaintiff, must be just and reasonable and must be based upon 
the evidence introduced. 
I have instructed you on the subject of the measure of damages in 
this action because it is my duty to instruct you as to all of the law that 
may become pertinent in your deliberations. I of course do not know 
whether you will need the instructions on damages, and the fact that I 
have given them to you must not be considered as intimating any view of 
my own on the issue of liability or as to which party is entitled to your 


verdict. 


If in the course of these instructions to you any rule, direction or 


idea has been stated in varying ways, no emphasis thereon is intended 

216 by me and none must be inferred by you. For that reason you are 
not to single out any certain sentence or any individual point or instruc- 
tion and ignore the others, but you are to consider all of the instructions 
as a whole and to regard each inthe light of all of the others. 

This has been a relatively short case. It has been: tried happily 
without any acrimonious display of feeling on the part of the attorneys 
towards each other or the witnesses. Asa result, the Court has hada 
rather easy time in sitting here and looking solemn, without having to 
rule on any highly controversial or heated arguments as to law or evidence. 
I say this because sometimes in the course of a trial of some length the 
jurors begin to keep a box score and check on how many times the Court 
rules in favor of one party and how many times the Court rules in favor 
of the other party, on objections and points of law, and some jurors are 
inclined to try and find some clue from the way the Court rules from time 
to time as to what the Court thinks about the case, and then vote the way 


26 
the Court wants them to vote. I don't recall in this case having sustained 
or overruled objections on more than two occasions, and I think, if my 
recollection is accurate, that I ruled in favor of the plaintiff on one ques- 
tion and in favor of the defendant on another question; so that there has 
been nothing on the part of the Court by way of conduct that would indicate 
that I favored one side or the other in the case. 

217 The point I want to make with you is simply this: If you have gotten 
any impression that the Court favors one or the other of these parties, 
you should completely disregard any such impression. Obviously I have 
not intended or wanted to do or say anything in this case, or any other 
case, for that matter, that would indicate to you that I favor one or the 
other of these parties. If you have any such idea, wipe it completely 
out of your minds. 

Your verdict in the case of course must be a unanimous one. The 
Court has admitted some photographs and one or two documents in 
evidence. If you want to study any of these exhibits in the jury room, 
they will be sent in to you if you ask the marshal in attendance at the 
courtroom door for the exhibits. 

In this regard I want to point out that depositions are not in 
evidence in the case. The only parts of the depositions that are in 
evidence in the case are those parts which were read to you. Ina case 
tried here a few days ago the jury asked that certain depositions which 
had been used in examination be sent in to them in the jury room. A 
deposition contains a lot of questions and answers which may not be 
admissible in evidence, because the attorneys in taking the deposition of 
a witness are allowed a wide latitude of questioning and examination, a 
much wider latitude than is allowed in a courtroom. A lawyer taking a 
deposition of a party to a case, or a witness, is allowed to use the taking 

218 of the deposition as a means of attempting to obtain information by 
which he can obtain additional information from other potential witnesses. 
So there is a lot of extraneous material in a deposition which should not 


properly be before a jury. Remember, then, that I cannot send in to you 


the depositions from which questions have been read in this case. 
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I want to utter one word of caution to you collectively as to your 
conduct immediately upon entering the jury room. It is unwise for a 
juror immediately upon entering the jury room to announce in a loud, 
clear and positive voice that he will stand for only one verdict in the 
case, because if a juror takes such a position at the outset of the jury's 
deliberation, that juror may hesitate to change his position when, after 
discussion, he may be convinced that his opinion was erroneous. 

I say to each of you that you must decide this case in justification 
and satisfaction to your own conscience; but you should not reach your 
own verdict in the case until you have had an opportunity to hear the 
discussion of the case, to hear the views of your fellow jurors, and then 
to make up your own opinion in the light of all the discussion which you 
hear in the jury room. | 

If you can reach a verdict, of course the Court would like to have 
you do so, but there is no one of you required to vote upon any point ina 

219 particular way, merely because a majority of the jurors feel that 
way On a particular point. You must exercise your own prerogative to 
make up your own mind, but you should do so only after listening, with a 
desire to be convinced, to the discussion of your fellow jurors. 

There is a rather practical way to go about arriving at a verdict 
in this type of case. It is for you as jurors to ask yourselves a series 
of questions. The first question might well be: "Was the defendant 
negligent?"' If your answer to that question is no, then your verdict 
should be for the defendant, without any other questions to be considered. 

If, however, you answer that question "Yes, the defendant was 
negligent," then you ask yourselves a second question: "Was the defen- 
dant's negligence the proximate cause of the injuries to the plaintiff?" 

If your answer to that question is no, then your verdict should be for the 


defendant. 


But if you answer that question affirmatively, then you go to a third 


question: "Was the plaintiff guilty of contributory negligence?" If you 
answer that question yes, then your verdict should be for the defendant. 
But if you answer that question no, then you proceed to consider the 
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amount of the damages that you will award to the plaintiff. 
220 Will counsel approach the bench. 

(At the bench:) 

THE COURT: I will assume for the record that Mr. Bulman re- 
tenders the prayers which he has previously submitted; that they are re- 
tendered without amendment. 

I will assume for the record that you, Mr. Welch, request any 
further prayers that you requested prior to the Court's charge. 

I will assume for the record that you both renew all objections 
which you made to prayers or to the Court's charge prior to the charge. 

Mr. Bulman, do you request any further charge? 

MR. BULMAN: No, Your Honor. 

THE COURT: Do you have any objection to the charge as given? 

MR. BULMAN: Yes, Your Honor. I think that in this particular 
case there was no occasion by reason of anything in the evidence to give 
a charge of unavoidable accident. 

THE COURT: Very well. Your objection is a matter of record. 

MR. BULMAN: Thank you, sir. 

THE COURT: Mr. Welch, do you request any further charge? 

MR. WELCH: MayI make aremark? First, I assume that your 
noting of objection takes into account the prayer I dictated, as submitted. 

221 THE COURT: It does. 

MR. WELCH: Secondly, I am not sure, the way you discussed the 
testimony by deposition, that the jury would understand that what was 
read should be considered as evidence, along with all other evidence. 

THE COURT: The Court will point that fact out. 

MR, WELCH: Other than that, I have no objection. 

THE COURT: Do you have any objection other than previously 
voiced to the Court's charge as given? 

MR. WELCH: No, sir. 

THE COURT: Very well. 


MR. BULMAN: Your Honor, may I say this for the record, that I 
thought Your Honor covered the deposition and that what was read was 
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evidence, and that if Your Honor now singles this particular point out to 
the jury and reemphasizes it -- because my understanding is that you 
said "I cannot give you the deposition, because of the wide scope; what 
was read here was evidence, and therefore you can take that into con- 
sideration" --I think you are reemphasizing that which you have already 
given. | 
THE COURT: I will point out that I have no intention to emphasize 
this testimony. 
Very well. 
(Counsel having returned to trial tables:) | 
222 THE COURT: When the Court completes its charge to a jury, the 
Court calls the attorneys to the bench and asks them whether they request 
any further charge, and permits them also to make whatever objection, 
if any, they want to make to the Court's charge. | 
The attorneys, one of the attorneys, is not sure that the Court 
made clear that status of the excerpts from the depositions which were 
read here in the courtroom to one or more of the witnesses. Of course, 
anything that the Court permitted to be read from a deposition to a wit- 
ness in your presence is part of the evidence in the case! That is, that 
part that is actually read becomes part of the evidence in the case. 
I point this out to you because one of the attorneys had some doubt 
as to whether I had made this point clear. By repeating) what I believe 
I have previously said to you, I don't mean to emphasize | in any manner 
this aspect of the testimony. | 
Upon reaching the jury room you will select one of your members 
to serve as foreman. The foreman will preside at your deliberations and 
speak for you in advising the Court of your verdict. | 
The Marshal will very shortly of course take you td lunch. You 
will then return to the jury room to continue your deliberations. If you 


have not reached a verdict by approximately five o' clock, the Court will 

bring you back into the courtroom, caution you not to discuss the facts 
223 with anyone over night, and permit you to go home until tomorrow 

morning. In other words, this is not the type of case in which you are 
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going to be, in the parlance of the corridors, locked up. If you haven't 
reached a verdict by five o'clock, I will let you go home. You will 
return to the courtroom tomorrow morning, return to the jury room and 
continue your deliberations. 

I tell you that in case any of you have any commitments for this 
evening. I assure youI have none, but I am not going to stay around 
the courthouse all evening anyway. 

I did not know howlong this case would take when we started yester- 
day morning. LIheard a lot of sniffling and sneezing in church on Sunday, 
which makes me think an awful lot of people have colds and virus infec- 
tions. I didn't know but that some of you might not be here for the whole 
trial. It was for'these reasons that I selected an alternate juror. But 
since the first 12 jurors appear to be hale and hearty at this time, I will 
excuse the alternate juror to take a seat in the courtroom. 

The jury may retire, Mr. Marshal. 

(Accordingly at 12:25 p.m. the jury retired to consider of its 


verdict.) 
x* 


[ Filed November 17, 1959] 
VERDICT AND JUDGMENT (For Plaintiff) 
This cause having come on for hearing on the 16th day of November, 


1959, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 

* * * * 
who, after having been duly sworn to well and truly try the issues between 
Catherine McCloskey, plaintiff and James P. Kane, Jr., and Ruth Kane, 
defendants, and after this cause is heard and given to the jury incharge, 
they upon their oath say this 17th day of November, 1959, that they find 
the issues aforesaid in favor of the plaintiff and that the money payable 
to him by the defendant by reason of the premises is the sum of Two 
Thousand ($2,000.00) Dollars. 


31 
WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of Two Thousand ($2, 000.00) Dollars, without costs. 


HARRY M. HULL, Clerk 


By: /s/ Daniel J. Mencoboni 
Deputy SEES 
By direction of 


Judge EDWARD A. TAMM 


[ Filed November 27, 1959] 
MOTION FOR NEW TRIAL 
Comes now the plaintiff, Catherine McCloskey, through her attorneys 


and requests this Honorable Court to grant a new trial in ‘the captioned 
cause and as reasons therefor states as follows: : 

1. The Court erred in denying plaintiff's request to put in evidence 
Sec. 54 - Drivers to Exercise Due Care - of the Traffic and Motor Vehicle 
Regulations of the District of Columbia. 

2. The Court erred in denying plaintiff's request to put in evidence 
Sec. 109 - Limitations on Backing - of the Traffic and Motor Vehicle Reg- 


ulations of the District of Columbia. 


3. The Court erred in instructing the jury on seta accidents 
in that the unavoidable accident situation is limited to an occurrence which 
could not have been prevented by the exercise of reasonable care. 

4. The Court erred in granting defendant's request to put in 
evidence Sec. 53 - Crossing at Other Than Crosswalks - of the Traffic 
and Motor Vehicle Regulations of the District of Columbia, in that on the 


facts in evidence no question of right of way was presented. 
| 


Respectfully submitted, 
/s/ Joseph D. Bulman 
/s/ John E. Kennahan 


Attorneys for Plaintiff 
[ Certificate of Service] 
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[ Filed December 16, 1959] 


SUPPLEMENTAL GROUNDS ON MOTION FOR NEW 
TRIAL TIMELY FILED HEREIN 


Comes now the plaintiff, Catherine McCloskey, through her at- 


torneys and supplements the motion for new trial timely filed herein by 
adding thereto the following grounds: 

1. A verdict for plaintiff in a personal injury action which is 
limited to medical expenses and associated items, but which fails to 
award damages for pain and suffering is invalid. On the undisputed 
evidence the jury was required to make some award for pain and suffer- 
ing. 

2. The verdict for plaintiff herein was in effecta compromise 
verdict which should be set aside as a matter of law. Manifestly the 
failure to award damages in some amount for pain and suffering and the 
undisputable injuries could only have resulted from mistake or compromise. 

For the foregoing reasons together with the reasons already filed 
herein and such others which shall be brought to the attention of the Court 
upon the hearing of this motion, plaintiff respectfully submits that the 
motion for a new trial in the herein cause should be granted. 

/s/ Joseph D. Bulman 
/s/ John E. Kennahan 


Attorneys for Plaintiff 
[ Certificate of Service] x Ok x 


{ Filed December 17, 1959] 


PLAINTIFF'S POINTS AND AUTHORITIES 
ON MOTION FOR NEW TRIAL 


A VERDICT FOR PLAINTIFF IN A PERSONAL INJURY ACTION 
WHICH IS LIMITED TO MEDICAL EXPENSES AND ASSOCIATED 
ITEMS, AND WHICH FAILS TO AWARD DAMAGES FOR PAIN AND 
SUFFERING, IS IN CONTRAVENTION OF THE INSTRUCTIONS 

OF THE COURT, AND IS INVALID AS A MATTER OF LAW. ON 
THE UNDISPUTED EVIDENCE THEJURY WAS REQUIRED TO 
MAKE SOME AWARD FOR PAIN AND SUFFERING. 


On the undisputed evidence plaintiff herein sustained an impacted 
fracture of the neck of the left femur requiring hospitalization and surgery 
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which involved the permanent fixation of four pins in the Eppes portion 
of the left femur as a result of being struck by defendant herein. More- 
over, the uncontradicted testimony, revealed plaintiff as still the subject 
of pain and suffering and in lacking in that degree of vigor characteristic 
of her before the accident of March 29, 1956. The jury returned a verdict 
for plaintiff in the amount of her special damages, namely, $2,000.00, 
failing utterly thereby to make any award for plaintiff's pain and suffer- 
ing, and in so failing acted in contravention to the instruction of the Court 
that if the jury should find for the plaintiff then it must consider as 
elements of her damage her pain and suffering. | 

Manifestly, once the jury found plaintiff was injured as the direct 
and proximate result of defendant Kane's negligence, it was the duty of 
the jury not to ignore the law and the facts but to compensate plaintiff for 
her pain and suffering as well as for her medical expenses. Thus, in 
Reisberg v. Walters, 111 F.2d 595, a personal injury case in which 
plaintiff was not compensated for pain and suffering, and in which the 
trial court denied his motion for new trial, the Sixth Cirenit Court of 


| 
"The inadequacy of the verdict gives rise to an inescapable 


Appeals held: 


inference that the jury failed to consider elements of spec- 
ific damage and included in its award nothing at all for 
physical pain and suffering which, under the undisputed 
evidence, was severe." . . . Inthe present case, 

even though substantial damages were awarded, neverthe- 
less, in respect to elements of damage that were proved 
and remained unchallenged throughout the trial, the jury 


failed in its duty to consider them, and for the most import- 
ant element of damage, i.e., the plaintiff's physical pain 

and suffering, it is clear that the jury awarded no compen- 
sation or, at best, that which was merely nominal, and so 
avoided the performance of its positive duty and abused its 

| 


power." 


34 

In the instant case it is clear that the jury failed to perform its 
positive duty and abused its power. Having found for plaintiff it was 
required to make some award for permanent suffering. Failure to do so 
amounted to failure to be bound by the Court's instruction on the law. 
Plaintiff asks this Court to consider the holding of the U.S. Court of 
Appeals of the Eighth Circuit, in United Press Ass'ns v. National Paper 
Ass'n, 254 Fed. 284, a case in which an inadequate award was made to 
plaintiff and plaintiff's motion for new trial was denied. The Eighth 
Circuit Court after finding it was an abuse of discretion to deny plain- 
tiff's motion for a new trial stated: 

"The jury not only disregarded the undisputed evidence in 

the case but also the charge of the court." 


Manifestly, a new trial is not a matter for discretion when the 
verdict is "inconsistent on its face", and the jury fails to comply with 
the instructions of the Court. Devine v. Patterson, 242 F.2d 828. Simi- 
larly, the granting of a new trial is not a matter of discretion but a 
matter of right when a finding of liability against defendant fails to 
award to plaintiff all the elements of his damage, including his pain 


and suffering. Yates v. Dann, 11 F.R.D. 386; Devine v. Patterson, 242 
F.2d 828. 
The great weight of authority supports the rule that a verdict for 


plaintiff in a personal injury action which is limited to medical expenses 
and associated items but which fails to award damages for pain and suf- 
fering is invalid. 
".  .  . Such a verdict is invalid, and all cases in which 
this particular point was involved are in accord with this 
rule. 20 A.L.R. 2d 276. 


Our own Circuit Court of Appeals in the recent case of Hulett v. 
Brinson, 229 F.2d 22, carefully reviewed the evidence to determine 
whether all the elements of damages had been considered by the jury 
in rendering its verdict. In that case the Court held that the question 
of whether a verdict is excessive must be resolved by considering whether 
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the various items of damage and the amounts allowable for those items, 


warrant a jury in reaching its verdict. Plaintiff respectfully submits, 
that by analogy and as a matter of logic, a verdict must, be regarded as 
inadequate if it clearly appears that the jury has disregarded or excluded 
allowable items or elements of damage. 


Similarly, equally applicable analogy is found in another decision 
of our Circuit Court of Appeals indicating again that Court's willingness 
to review evidence relative to damages. In Boyle v. Bon d, 88 App. D.C. 
178, the Circuit Court ruled that an award will be thrown out as exces- 
sive ifthe jury made excessive allowances not supportable by the evidence 
for the items of damage. In the same way, it appears to plaintiff that an 
award is defective if nothing at all is allowed for one or more items of 
damage. | 
Il. THE VERDICT FOR PLAINTIFF HEREIN WAS IN EFFECT A 

COMPROMISE VERDICT WHICH SHOULD BE SET ASIDE AS 

A MATTER OF LAW. MANIFESTLY THE FAILURE TO AWARD 

DAMAGES IN SOME AMOUNT FOR PAIN AND SUFFERING AND 


THE INDISPUTABLE INJURIES COULD ONLY ve RESULTED 
FROM MISTAKE OR COMPROMISE. 


Plaintiff contends that the motion for new trial hezein should be 
granted as a matter of law as the jury awarded in effect, a compromise 
verdict. Clearly its failure to award damages in some amount for pain 
and suffering and for injuries requiring surgery could only have resulted 
from mistake or compromise. In the instant case the amount awarded 
plaintiff was the amount of her special damages which were unchallenged. 
In Mainskold v. Libby, McNeill & Libby, 31 F.Supp. 958, the Court found 
that the similarity of the verdict to the expenses was endugh "to compel 
the conclusion" that the verdict was a compromise verdict. Compromise 
verdicts are invalid, Mainskold, supra. In that case, which was one 
involving personal injuries, an award of $3500.00 having) been made to 
plaintiff, the Court said: | 

", . .Iam convinced that some of jurors thought defendant 
liable and some did not, that the pretended verdict was agreed 

to by all the jurors only after those who thought defendant 
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liable agreed to a reduction of the amount of the award to 
its present inadequate amount in return for the consent to 
the finding of liability by those who did not actually believe 
defendant liable. This was greatly prejudicial to both 


parties.” 


The Court further held that the inadequate verdict was "illegal 
because of compromise" and found that there was a strong probability 
that adequate compensation would have been awarded if all found the 
defendant liable but was not because all didn't so find, and issues of 
liability and amount of damages were interwoven. 

In the instant case the jury failed in its duty to follow the Court's 
instruction on the elements to be considered in awarding damages in 
that the award was limited to the amount of plaintiff's special damages. 
It is well settled that a jury must make an independent determination 
on the questions of liability and on damages. It is settled law, as 
exemplified in the Malmskold case, supra, that a jury must make an 
independent determination on the questions of liability and on damages. 
Manifestly, a jury cannot be permitted to follow the Court's instruction 
on liability alone, and ignore its instruction on damages. Thus Mr. 
Justice Sutherland in commenting upon an award to plaintiff in contra- 


vention of instructions said in Dimick v. Schiedt, 293 U.S. 474 (1935) 


that where a verdict is 
". .  . palpably or grossly inadequate or excessive it 
should not be permitted to stand." 


It appears to plaintiff inescapable that the verdict herein was a 
compromise, and as such is invalid and cannot be permitted to stand. 
Schuerholz v. Roach, 58 F.2d 32; Divine v. Patterson, 242 F.2d 828; 
Reisberg v. Walters, 111 F.2d 595. 
fii. THE COURT ERRED IN ITS RULINGS ON EVIDENCE AND IN 


ITS INSTRUCTIONS TO THE JURY CAUSING THE JURY TO 
BECOME CONFUSED, TO PLAINTIFF'S PREJUDICE. 


Plaintiff was entitled to have read into evidence Sec. 54 - Drivers 
to Exercise Due Care - of the Traffic and Motor Regulations of the 
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District of Columbia, The aforesaid section reads as follows: 

"Notwithstanding the provisions of this Article, every driver 
of a vehicle shall exercise due care to avoid colliding with 
any pedestrian upon any roadway and shall give warning by 
sounding the horn when necessary and shall exercise proper 
precaution upon observing any child or any confused or 
incapacitated person upon a roadway." 


It is to be noted that the aforesaid section is grouped under Article 
X - Pedestrian's Rights and Duties, and both as to rights and duties it is 
applicable to all pedestrians and not merely to a "child or any confused 
or incapacitated person upon a roadway" as the Court ruled in a bench 
conference over plaintiff's objection. Plaintiff herein was a pedestrian 
and there was owed to her the duty of care imposed on the defendant 
herein by the aforesaid section. ‘The record establishes by defendant's 
own testimony that he failed to give "warning by sounding the horn." 
Defendant's failure to sound his horn was in clear violation of the afore- 
said ordinance and as such was negligence per se which plaintiff was 
entitled to have go to the jury. D. C. Transit v. Bates, 262 F.2d 697. 
Clearly defendant's omission to act as required in the circumstances 
was negligence. Plaintiff was entitled to, present to the jury all of 
defendant's negligent conduct as developed in the evidence. Not to per- 
mit plaintiff to do so was error and contributed to the jury's confusion 


respecting the law governing the case. Plaintiff was entitled to present 
the aforesaid ordinance to the jury. It is firmly established that the 
exclusion of legal and competent evidence tending to prove a material 
fact is ground for a new trial. 39 Am. Jur. 3112. 
Plaintiff urges further that the Court erred in refusing plaintiff to 
read into evidence Sec. 109 of the aforesaid Traffic and Motor Vehicle 
Regulations which reads as follows: 
"The driver of a vehicle shall not back the same unless 
such movement can be made with reasonable safety and 
Without interfering with other traffic." | 
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It is plaintiff's understanding that the Court's reasoning in denying 
the presentation of Sec. 109 into evidence was that the section dealt only 
with a non-interference with other traffic situation; was therefore inad- 
missible on the facts in evidence. Plaintiff contends this was error 
because the ordinance is clearly drafted to impose two obligations, namely 
(1) that there shall be no backing movement unless such movement can be 
effected with reasonable safety, and (2) unless it can be effected without 
interfering with other traffic. The first obligation clearly requires a 
driver, and the defendant driver in particular, to be alert to pedestrians 
in his vicinity before backing. On the undisputed facts, plaintiff was 
entitled to have read into evidence, Sec. 109 as well as Sec. 54. 

Plaintiff contends further that the Court erred in permitting Sec. 
53 of the aforesaid Motor Vehicle Regulations to be admitted in evidence 
in that the facts in evidence presented no question of right of way for jury 
consideration. In Yellow Cab Co. of D.C. Inc. v. Griffith, 40 Atl. 2d 340, 
a case identical with the instant case on facts, our own Municipal Court 
of Appeals in construing the aforesaid Sec. 53, held: 

". .  .no question of right of way is involved between a 
pedestrian and a standing vehicle, especially one intending 
to back." 


This opinion of Judge Cayton, plaintiff believes, is dispositive of 
the matter. 

Plaintiff, finally, contends that it was error for the Court to charge 
the jury on unavoidable accident against the background of established 
facts, and in the absence of a defense based upon avoidable accident. 
Manifestly, the unavoidable accident situation is limited to an occur- 
rence which could not have been prevented by the exercise of reasonable 
care. Prosser on Torts, p. 114 (1941). .On the facts in the instant case 
defendant had clearly failed to exercise reasonable care. Amongst other 
things, he was parked in violation of regulations and had failed to sound 
his horn before backing. 

The instruction, therefore, on unavoidable accident presented a 


matter to the jury not in the facts and injected a foreign issue to the jury. 
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CONCLUSION 

Plaintiff respectfully submits that because of the foregoing errors 
in respect to the traffic ordinances, and the error in giving the instruc- 
tion as to unavoidable accident, the jury was confused and that these 
factors explain the inadequacy of the award to plaintiff. | Legler v. 
Kennington-Saenger Theatres, 172 F.2d, 982. A compromise resulted 
to plaintiff's prejudice. On the face of the record plainti is entitled to 


a new trial as a matter of law. 
/s/ JOSEPH D. BULMAN 


/s/ JOHN E. KENNAHAN 
Attorneys for Plaintiff 
800 Woodward Bldg. DI 7-0158 
[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


231 Washington, D.C., 
Friday, December 18, 1959 


Before Judge EDWARD A. TAMM at 10:00 a.m. today, on plaintiff's motion 


for new trial. 


| 
* * * * | 


* 
232 MR. WELCH: * * * Yesterday I received a hive or six-page 
memorandum of points and authorities, at 12:20. I haven't had an oppor- 
tunity to read the points and authorities. If they are to be used or con- 
sidered, I would like to have the matter continued. | 
THE COURT: I believe that is one of the matters the Court will 
have to determine this morning, as to whether the Court should consider 
the supplemental papers at all. | 


MR. WELCH: All right, sir. 


| 
THE DEPUTY CLERK: The case of McCloskey versus Kane. 
| 
MR. KENNAHAN: Your Honor, I am Mr. Kennahan from Mr. 
Bulman's office representing the moving party. Do you want us to 


direct our attention first to the supplemental papers that have been 
filed? 
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THE COURT: There has been an objection to the supplemental 

paper on the ground it is not timely filed and that the additional grounds 
233 set forth in the supplement to your motion are not proper. What 
do you say about that ? 

MR, KENNAHAN: The initial motion for a new trial was of course 
filed in a timely manner. I think it is clear, though, that an oral hearing 
of any motion other points can be properly raised that do not appear in 
the motion originally filed. Now this I think is recognized by Mr. Welch, 
because it is included in the last paragraph of his own objections to our 
original motion. He says in that last paragraph that for the reasons 
stated and for such others as shall be presented at the oral argument he 
is objecting to the granting of the motion. Now if the points can be raised 
at the oral argument, surely we can put the new points in writing prior to 
the oral argument. 

THE COURT: Do you have any authority other than Professor 
Moore for this supplemental type of pleading? I assume you can quote 
Moore on what he says about it. Do you have any other authority? 

MR. KENNAHAN; I have Moore, and the practice in this jurisdic- 
tion, 

THE COURT: What do you say about the five courts of appeals that 
have ruled against this practice ? 

MR. KENNAHAN: We haven't raised really any new point in the 
supplemental motion. 

THE COURT: You have raised two additional points. 

234 MR. KENNAHAN: Would we not have to discuss those very points 
in oral argument, Your Honor? ; 

THE COURT: The Court does not answer hypothetical questions. 

MR. KENNAHAN: We would have been able to raise additional 
points in oral argument, points that do not appear in the initial motion. 
That being so, I think by putting the additional items in a supplemental 


motion we simply put defense counsel on notice as to those points we 


would raise on oral argument. 
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THE COURT: I believe the Court is required to sustain the objec- 
tions to your supplemental grounds for this motion. I will do so and will 
hear you on the original motion. | 
MR. KENNAHAN: Thank you, sir. The original motion for a new 
trial dealt primarily with the Court's rulings on the evidence that could 
go to the jury, and also the Court's instruction on unavoidable accident. 
These points, raised on the original motion, are discussed in the third 
section of the points and authorities submitted to the Court. 
THE COURT: How do they go to the amount of Gamases? That is 
your complaint. | 
MR. KENNAHAN: At least to this extent, Your Honor. There was 
an instruction given on unavoidable accident. The unavoidable accident 
235 situation, as we understand it, arises only when the occurrence 
could not have been avoided, even with the exercise of reasonable care. 
And it was clear from the evidence that the defendant was remiss in at 
least two points. 
THE COURT: The jury disregarded the Court's instruction on 
assumption of risk, did it not? By returning a verdict for the plaintiff, 
the jury obviously disregarded that instruction. If they had accepted the 
instruction, they would have returned a verdict for the defendant. Isn't 
that right ? | 
% * * * ix 
THE COURT: Didn't the Court explain to this jury that the doctrine 
of comparative negligence was not permitted in the District of Columbia? 
I think the Court explained that in four or five well choseh, well worded 
sentences, and showed admirable restraint in not expressing the Court's 
236 views on the merits of the doctrine of comparable negligence. I 
think that was explained to the jury. | 
MR. KENNAHAN: We have the instructions here, and I know the 
comparative negligence instruction was given. I don't think that helps 
wipe out the confusion that resulted from the instruction on unavoidable 
accident, when on the facts of the case this was not a kind of situation 
where unavoidable accident applied at all. | 
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To have unavoidable accident, it means that no one was negligent 
and the thing happened. That is your unavoidable accident situation. 

But obviously the jury did find the defendant negligent, because they 
returned a verdict for the plaintiff. But the instruction on unavoidable 
accident we think led to some confusion which caused them to compromise 
their verdict, and award to the plaintiff only that amount which had been 
stipulated to as her damage, that is, the special damages. They came 

to $2,000 and that is what they gave her. 

THE COURT: Isn't there about $170 difference between the special 
damages and the amount of the verdict? In other words, your plaintiff 
emoted only $170 worth of pain and suffering, as I understand the verdict. 
Isn't that right ? 

MR. KENNAHAN; I don't think that is correct, Your Honor. It is 
perfectly true that there is a difference between the figures that appear 

237 in the pretrial statement and the award that was made. If the 
subtraction is done, I think you find it comes to something like $116 
and some cents. 


But the testimony from the stand was that her special damages were 
$2,000, and Mr. Welch said he didn't even challenge that. That being so, 
the jury gave her her special damages, and ignored the other elements 


of damages -- pain and suffering. We think what they did amounts to a 
compromise on liability and damages, and should be set aside for that 
reason. 

THE COURT: The plaintiff, according to my inadequate notes, 
testified to special damages totaling $1,787.93. Then in addition there 
was an item of meals in the amount of some $276, with which some 
arithmetic was done, because the maids or nurses for whom this com- 
pensation was served also took care of the plaintiff's mother. And there 
was some fast division and subtraction, so that that figure was reduced 
in some amount. I don't recall what amount was actually charged. 
Butgo ahead. I didn't mean to interrupt. 
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MR. KENNAHAN: I have here the notes I took during the course 
of the trial, and the figure $276 is perfectly correct; that is what I have 
here. But the final bit of testimony on the special damages was that her 
damages came to $2,000. And Mr. Welch said, "Well, Idon't challenge 
her damages, They are uncontested." I don't think he went so far as to 
say he stipulated to them, but he said they were unchallenged. 
238 Now $2,000 was the extent of her special damages. Two thousand 
dollars was the amount of -- 
THE COURT: Didn't she say "approximately $2, oe Don't 
your notes show "approximately $2,000"? | 
MR. KENNAHAN: Well, they don't, Your Honor; ee that may well 
be. In any event, we come back to the same point. These were the special 
damages. Let us say she had said "approximately" or "about" $2,000. 


This was the only figure which the jury heard. They understood it as 
representing her out-of-pocket expenses. They heard further that Mr. 
Welch did not challenge the figure. And then they come back with an 
award precisely in that figure. I think when the award and the special 
damages are identical, it is very difficult to escape the conclusion that 
they simply compromised the verdict. That being so, it is an improper 
verdict and should be set aside. | 
THE COURT: What was the case, the Sheehan Brothers case 
several years ago, in which the jury awarded a sum of $129 for the loss 
of an infant child? | 
MR. KENNAHAN: Yes, I know the case, Your Honor. 
THE COURT: Isn't the principle of that case applicable to this 
situation? | 
MR. KENNAHAN:; I would say not, Your Honor. That case isa 
wrongful death case. And the damages in a wrongful death case under 


239 our statute are determined by what would have been the pecuniary 
loss to the parents during the child's minority. Well, the measure of 
damages there is totally different from here. There pecuniary loss only 
is the measure of damages. We are not talking about any pecuniary loss. 
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We are talking about damages here for pain and suffering, which is an 
important part of damages in a personal injury case. So we don't think 
a wrongful death case, the statute governing which requires damages to 
be measured in terms of pecuniary loss, is applicable to a personal 
injury case. We think it is a totally different principle. 

" ‘THE COURT: Your distinction is well taken. Is there anything 
more? 

MR. KENNAHAN: I think I have said the heart of what I have to 
say. More would be repetition. 

THE COURT: Very well. Mr. Welch. 

MR. WELCH: If the Court please, it seems to me that the matters 
which were called to the Court's attention at the time of the trial, when 
the instructions were offered, should need no repeating here. We went 
into the instructions. Your Honor went into the instructions and deter- 
mined that those which were allowed were proper, and those which were 
denied should not be in the case because they had no place there. And I 
don't think the situation has changed any. 

240 With respect to the amount of damage, it is always difficult to get 
less than you want. It is worse if you get nothing. But that happens now 
and then. Nevertheless, there is no basis for taking the case from the 
jury in its consideration, because we disagree with the jury's verdict. 
That is about all this amounts to. 

* * * * * 

MR. WELCH: Well, she doesn't think so, I will agree. But never- 
theless I felt I should have been, and I was or at least I tried to be. And 
I think the jury appreciated the fact that she talked too much. And 
unfortunately they didn’t agree with her. And I think that because the 
verdict was not what was expected or desired, is not a sufficient reason 
to take it from the jury. 

And while Your Honor mentioned the Rank and Sheehan Brothers 
case, you will remember you and I tried that case. And while the 


principle involved with respect to the purposes for which damages are 
allotted are different, the Court did point out specifically in that case 
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that where the jury had made a determination and had given the matter 
241 proper consideration under adequate instruction, that it should not 
be disturbed. And I think that principle applies here. | 
THE COURT: What do you say about counsel's statement concern- 


ing erroneous instructions to the jury, especially that the Court's instruc- 


tion on assumption of risk was error to the extent of requir ing a new 
trial? | 
MR. WELCH: Well, in the first place, it wasn't error. And I 
believe the instruction as given, rather than being confusing, was very 
clear and adequate in the circumstances. I think under the evidence it 
was a justifiable and proper instruction, and I don't think there is any 
reason for a new trial because of that instruction. ! 

THE COURT: In his written motion Mr. Kennahan also refers to 
the exclusion by the Court of two sections of the traffic regulations, 
which he says must have influenced the jury, or would have influenced 
them otherwise. Do you have any comment to make on that ? 

MR. WELCH: Except to say that at the time we considered the 
instructions they were read. And under the evidence in the case, as I 
viewed the evidence and as Your Honor viewed the evidence, they were 
not proper. I don't think the situation has changed because the verdict 
is unsatisfactory. | 

THE COURT: Is there anything further ? 

242 MR. KENNAHAN: I just think the Court might give some further 
consideration to the opinion handed down by the Municipal Court of 
Appeals to which I refer in the brief. That is Griffith versus the Yellow 
Cab, and it is the case having to do with right of way as between a pedes- 


trian walking behind a car and a stationary vehicle before it goes into 
motion. Your Honor permitted the defense to read that regulation to 
the jury, permitting the defense counsel to suggest that, as between a 
pedestrian and the standing vehicle, right-of-way rules applied at all. 
The Court of Appeals has held, in construing the ordinance Iam 
talking about, that as between a pedestrian and especially a standing 
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vehicle, there is no question about right of way at all. 

This is another element of possible confusion. The case Iam 
speaking of, the Griffith case, is identical with this one, and the court 
held it was error to permit that to go in; that it was totally inapplicable. 
And we think that is another element of confusion, along with the instruc- 
tion on unavoidable accident where unavoidable accident was not raised 
as a defense and was not justified by the facts in the case. 

* * * * *x 

THE COURT: The Court will deny the plaintiff's motion for a 

new trial. 


[ Filed December 18, 1959] 
ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon consideration of the motion filed hereby by Plaintiff, for a 
new trial, it is this 18th day of December, 1959, ordered that said motion 
be, and the same is hereby overruled. 
HARRY M. HULL, Clerk 


By: /s/ Daniel J. Mencoboni 
Deputy Clerk 


By direction of 


EDWARD A. TAMM 
JUDGE 


[ Filed December 29, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 29th day of December, 1959, that the 
plaintiff, Catherine McCloskey, hereby appeals to the United States Court 


of Appeals for the District of Columbia from the order of this Court deny- 
ing plaintiff's motion for a new trial entered on the 18th day of December, 
1959, in favor of the defendants, James P. Kane, Jr., et al, against said 


Catherine McCloskey, plaintiff. 
/s/ JOSEPH D, BULMAN 
Copy for J. Harry Welch, Esq. Attorney for Plaintiff 
Investment Building 800 Woodward Bldg. DI 7-0158 
1511 K Street, N.W. 


Washington, D. C. 
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Rule 59 Federal Rules of Civil Procedure 


United States Court of Appeals 


For tae Disrrict or Cotumsia Circuit 


No. 15,641 


CaTHERINE McCuoskEy, 


Appellant 


v. 


James P, Kane, Jr., 
and 


Rore Kang, 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF THE CASE 


This was an action for personal injury in which appel- 
lant was awarded judgment by the Court below. This 
judgment was filed on November 17, 1959. (JA 30). 


On November 27, 1959 the appellant filed a motion for 
New Trial setting forth four arguments which were (1) 
“The Court erred in denying plaintiffs request to put in 
evidence Sec. 54—Drivers to Exercise Due Care—of the 
Traffic and Motor Vehicle Regulations of the District of 
Columbia.” (2) “The Court erred in denying plaintiff’s 
request to put in evidence Sec. 109 Limitations on Back- 
ing—of the Traffic and Motor Vehicle Regulations of the 
District of Columbia.” (3) The Court erred in instructing 
the jury on unavoidable accidents in that the unavoidable 
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accident situation is limited to an occurrence which could 
not have been prevented by the exercise of reasonable 
care.” (4) “The Court erred in granting defendants’ re- 
quest to put in evidence Sec. 53—Crossing at Other Than 
Crosswalks—of the Traffic and Motor Vehicle Regulations 
of the District of Columbia, in that on the facts in evi- 
dence no question of right of way was presented.” (JA 
31) This motion was filed on the tenth (10) day after 
entry of the judgment. 


Thereafter, on the 16th of December 1959, twenty nine 
(29) days after the entry of the judgment, the appellant 
filed “Supplemental Grounds On Motion For New Trial 
Timely Filed Herein.” In these new supplemental argu- 
ments the appellant raised for the first time the adequacy 
of the verdict. (JA 32). 


On December 18, 1959 the Motion For New Trial was 
argued and denied. The Court below refused to consider 


the gruonds raised in the “Supplemental Grounds for 
New Trial”. The order denying the motion for new trial 
was entered on December 18, 1959 (JA 46), and the ap- 
pellant noted her appeal from that order on December 
29, 1959. (JA 46). 


FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 


“RULE 59. NEW TRIALS: AMENDMENT OF 
JUDGMENTS 


(a) GROUNDS. A new trial may be granted to all 
or any of the parties and on all or part of the issues 
(1) in an action in which there has been a trial by 
jury, for any of the reasons for which new trials 
have heretofore been granted in actions at law in 
the courts of the United States; and (2) in an action 
tried without a jury, for any of the reasons for which 
rehearings have heretofore been granted in suits in 
equity in the courts of the United States. On a 
motion for a new trial in an action tried without a 
jury, the Court may open the judgment if one has 
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been entered, take additional testimony, amend find- 
ings of fact and conclusions of law or make new 
findings and conclusions, and direct the entry of a 
new judgment. 


(b) TIME FOR MOTION. A motion for new trial 
shall be served not later than 10 days after the entry 
of new judgment. 


(c) TIME FOR SERVING AFFIDAVITS. When 
a motion for new trial is based upon affidavits they 
shall be served with the motion. The opposing party 
has 10 days after such service within which to serve 
opposing affidavits, which period may be extended 
for an additional period not exceeding 20 days either 
by the Court for good cause shown or by the parties 
by written stipulation. The Court may permit reply 
affidavits. 

(d) ON INITIATIVE OF COURT. Not later than 
10 days after entry of judgment the court of its own 
initiative may order a new trial for any reason for 
which it might have granted a new trial on motion 
of a party, and in the order shall specify the grounds 
therefor. 

(e) MOTION TO ALTER OR AMEND A JUDG- 
MENT. A motion to, alter or amend the judgment 
shall be served not later than 10 days after entry 
of the judgment. As amended December 27, 1946, 
effective March 19, 1948”. 


SUMMARY OF ARGUMENT 


The appellant’s “Supplemental Grounds On Motion For 
New Trial Timely Filed Herein” came too late to be con- 
sidered and were properly excluded by the Court below. 
Rule 59 of the Federal Rules of Civil Procedure is ex- 
plicit and mandatory in its wording requiring that the 
grounds for a new trial must be set forth in a motion 
not more than ten (10) days after the entry of judgment; 
and the decisions interpreting this language have given 
it proper effect by disallowing amendments to Motions 
for New Trial when the amendments are filed more than 
ten (10) days after judgment. 
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The appellant had no grounds for complaining about 
rulings on evidence and instructions all of which per- 
tained to the issue of liability because that issue was 
decided in appellant’s favor. 


ARGUMENT 


I 


The Court Below Properly Refused To Consider 
Grounds Urged For A New Trial Which Were Filed 
More Than Ten (10) Days After The Entry Of 
Judgment 


Rule 59(b) of the Federal Rules of Civil Procedure 
states that, “A motion for a new trial shall be served not 
later than ten (10) days after the entry of the judgment.” 
In the instant case the Motion For New Trial was filed 
‘within the ten (10) days but the new grounds set forth in 
the “Supplemental Grounds” were not served until twenty- 


nine days after the entry of judgment, and therefore, 
could not be considered by the Court below. In Marks v. 
Philadelphia Wholesale Drug Company, (E.D. Pa. 1954) 
125 F Supp 369 the Court met this precise issue and in 
its opinion at p. 374 stated: 


Plaintiffs in their motion for a new trial stated 
that they ‘reserve the right to file additional reasons 

. .. Eleven additional reasons were filed more than 
two months later. All related to specifically quoted 
testimony admitted over plaintiff’s objections. The 
Court, if it were to consider these reasons would be 
exceeding its jurisdiction as laid down by Rules 59 
(b,d) and 6(b) of the Federal Rules of Civil Pro- 
cedure, 28 U.S.C., Fine v. Paramount Pictures, Inc., 
7 Cir., 1950 181 F 2d 300. Reasons for granting a 
new trial cannot be considered if filed more than ten 
(10) days after entry of judgment. A party cannot 
‘reserve the right’ to so extend this expressly limited 
jurisdiction nor could the Court do so on its own 
motion. 


And in Fine v. Paramount Pictures, (CCA 7, 1950) 
181 F 2d 300, the Court stated at p. 303: 
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A Court may not grant a motion for a new trial on 

a reason assigned after the ten (10) day period for 
filing and serving the motion has expired. Francis v. 
Southern Pacifie Company, 10 Cir., 162 F 2d 813,, 
affirmed 333 U.S. 445, 68 S. Ct. 611, 92 L. Ed. 798. 
The Court there said, at p. 818: ‘It is manifest that 

the amended motion for a new trial, insofar as it 
sought to raise for the first time the question whether 

the jury panel had been improperly selected was not 
filed within the time specified in the rule’. It came 

too late. ‘ 
The mandatory nature of the time limitation contained 
in Rule 59 is also upheld by Fried v. McGrath (1942) 76 
App. D.C. 388, 133 F 2d 350; Russell v. Monongahela Ry. 
Co., (CCA 3, 1958) 262 F 2d 349; Schuyler v. United Air 
Lines, (D.C. Pa. 1950) 94 F Supp 472, Aff’d 188 F 2d 
968; Cheffey v. Pennsylvania Railroad Co., (D.C. Pa. 
1948) 79 F Supp 252; Brest v. Philadelphia Transporta- 
tion Co., (D.C. Pa. 1959) 24 FRD 47; John E. Smith’s 
Sons Co. v. Lattimer Foundry & Machine Co., (D.C. Pa. 


1956) 19 FRD 379, Aff’d 239 F 2d 815; Teller v. Athens 
Stove Works, (D.C. Tenn. 1946) 7 FRD 88; McDonald v. 
Dykes, (D.C. Pa. 1947) 6 FRD 569, Aff’d 163 F 2d 828; 
Marshall's U.S. Auto Supply v. Cashman, (CCA 10, 1940) 
11 F. 2d 140. 


There is no Court decision which appellee has been 
able to discover which expands the ten (10) day limita- 
tion for which appellant argues in her fifth point in her 
brief, and apparently the appellant has not been able to 
find one case in disagreement with the above decisions 
as she relies only on a statement by professor Moore. 


Therefore the arguments presented by appellant in her 
brief under the points numbered I and II were not timely 
presented to the Court below in the Motion For New 
Trial, and therefore, not properly presented to this Court 
on an appeal from the Order denying that Motion. Ap- 
pellee, therefore, has not briefed or argued the merits of 
the arguments presented in Appellant’s brief under points 
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I and II because as the Court below pointed out they were 
not properly presented to him and not considered. 


I 


The Appellant, As The Prevailing Party, In The Court 
Below, Cannot Complain Of Rulings And Instruc- 
tions Pertaining Solely To The Question Of Liability. 


In the Motion For New Trial which Appellant filed in 
accordance with the requirements of Rule 59, Federal 
Rules of Civil Procedure, she complained that she was 
precluded from putting in evidence two traffic regulations, 
Sees. 54, 109, set forth in appellant’s brief at p. 5. There 
can be no question that these were offered as evidence 
that the appellee was negligent. Even granting that these 
two regulations were admissible, the jury found as a fact 
the very thing they were offered to prove so no prejudice 
resulted to the appellant, and any argument was thereby 
made moot. 


Appellant also complained in her Motion that the Court 
below admitted in evidence a traffic regulation; Sec. 53, 
(also set forth on p. 5 of appellant’s brief) which regu- 
lation, without question, was offered to prove that the 
plaintiff was solely or contributorily negligent. The jury’s 
verdict settles that they did not find that the appellant 
was in any way negligent and therefore rendered any 
argument on this point moot unless we are to indulge in 
presumptions that the jury did not follow the instructions 
of the Court. Certainly, if the jury system is to have 
any vitality the exactly opposite presumption must be 
firmly upheld. 


The last ground alleged in the Motion for New Trial 
was likewise rendered moot by the jury verdict. In this 
last ground the appellant alleged the Court committed 
error in instructing the jury that if they found the injury 
was the result of an unavoidable accident, they must find 
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for the defendant. The simple and final answer to this 
contention is that the jury did not find for the defendant 
but rather for the plaintiff appellant. 


CONCLUSION 


The only questions properly presented to the Court 
below were moot because of the jury verdict and the 
issues as to the adequacy of the verdict which the appel- 
lant has argued here were not properly presented to the 
Court below because of the jurisdictional limits of Rule 
59 of the Federal Rules of Civil Procedure. 


Respectfully submitted, 


J. Harry Wetce 

H. Mason Wetcu 

J. Josern Barse 
ArtTuur V. Burier 
Watter J. Murrny, Jr, 
James A, WELCH 


